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- Union Calendar. No. 278

941H Coxcress ) HOUSE OF REPRESEN TATIVES : REeroRT
- st Sessian - No. 94-560

DISAPPROVING REGULATIONS PROPOSED BY THE GENERAL SERV-
_ ICES ADMINISTRATION IMPLEMENTING THE PRESIDENTIAL RE-
CORDINGS AND MATERIALS PRESERVATION ACT :

OcCTORER 9, 1975.—Committed to the Committee of the Whole House on the
State‘of the Union and ordered to be printed

™

Mr. Hays of Ohio, from the Committee on House Administration;
submitted the following

REPORT
togéether with _
SEPARATE VIEWS

[Te accompany H. Res. T16]

The Committee on House Administraton, to whom was referred
the resolution’ (H. Res. 710) disapproving regulations proposéd by
the Administrator of General Services under the Presidential Re-
cordings and Materials Preservation Act, having considered the same,
report favorably thereon, without amendment, and recommend that
the resolution be agreed to. ' |

‘ PURPOSE

The purpose of this resolution is to disapprove portions of the regu-

lations submitted by the Administrator of General Services pursuant

. to title I of Public Law 93-526 which, in the judgment of the Com-

mittee, are not consistent with the basic objectives of the Act, and do

not conform to the specific criteria set forth therein. (Copies of the

resolution, the Act and the proposed regulations are set forth in the
appendix to this report.) =

11t should be noted, however, that none of the regulations will actually become opera-
tive until the basic issues of constitutionality have been decided by the courts. Present
indications are that sueh court action is not likely to be concluded before some time next

year. S ,
(1)
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'BACKGROUND

The Presidential Recordings and Materials Preservation Act was
signed into law by President Ford on December 19, 1974. The regu-
lations here involved were submitted by the General Services Admin-

istration on March 19, 1975, pursuant to title I of the Act, relating
to the disposition of the Nixon Presidential materials, Title IT of the
Act establishes the National Study Commission on Records and Docu-
ments of Federal Officials. . .

. Following is a summary of the major provisions of title I of the Act:
- 1. The Act would nullify the Nixon-Sampson Agreement in which
former President Nixon expressed an intention to donate to the Gov-
ernment some 42 million documents and materials to which he claims
legal title and access to which he asserted an absolute right in addi-
tion to asserting the right-to-withdraw material from custody of the
General Services Administration. . ,

9. Under the Act the Administrator would retain custody of all
tapes, papers, documents and other materials of general historical
significance relating to the Presidency of Richard M. Nixon. All of
the material must be retained in the Washington Metropolitan Area
and canzot be detroyed except as may be provided by law.

3. Mr. Nixon would at all times have access to the material for any
purpose. . ) ] L

4. The material would be immediately available for use in judical
proceedings, subject to any “rights, defenses, or privileges which any
person may raise’. A request for access to the material by the Special
Prosecutor would be given priority over all other requests.

5. Access to the material would be subject to regulations to
assure the security of the material which would be issued by the
Administrator.

6. The legislation takes no: position on ownership of the material
prior to enactment of the measure. However, if a court finds that
the measure deprives any person of private property, the Act would
authorize the payment of “just compensatien” as may be determined
by the court. .

7. The regulations regarding public access to the material are to
give special attention to providing expeditious access to Watergate-
related material and are to take into account the following factors:

(1) The need to provide the public with the full truth, at the
carliest reasonable date, of the abuses of governmental power
popularly identified under the generic term “Watergate”;

(2) The need to make such recordings and materials available
for use in judicial proceedings; ~

(3) The need to prevent general access, except in accordance
with appropriate procedures established for use in judicial pro-
ceedings, to information relating to the Nation’s security;

(4) The need to protect every individual’s right to a fair and
impartial trial; .
~ (5) The need to protect any party’s opportunity to assert any
legally or constitutionally based right or privilege which would
prevent or otherwise limit access to such recordings and
materials;
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. (6) The need to provide public access to those materials which
have general historical significance, and which aré not likely to
be related to the need described in paragraph (1) ; and _

(7) The need to give Richard M. Nixon, or his heirs, for his
sole custody and use, tape recordings and other materials which
are not likely to be related to the need described in paragraph (1)
and are not otherwise of general historical significance.

- 8. The Act required the Administrator of General Services to sub-
mit the regulations implementing title I within 90 calendar days after
enactment and gives Congress the authority to disapprove the regu-
lations by providing in Section 105(b) that the regulations take effect
: 90 legislative days after submission unless they are disapproved by

either House of Congress within that period. :
9. The Act provides that judicial challenges and appeals therefrom
be heard on an expedited basis.

HEARINGS

Hearings on the proposed regulation were held on May 22 and
June 38, 1975 in order to afford the Subcommittee on Printing an op-
portunity to determine whether the proposed regulations were in ac-
cord with the basic objectives of the Act, and whether they conformed
to the specific criteria set forth in section 104 thereof.

Appearing in support of the proposed regulations on May 22 were
Mr. Arthur F. Sampson, Administrator of General Services; accom-
panied by Mr. Ted Trimmer, General Counsel, Dr. James B. Rhoads,
the Archivist of the United States, and other members of Mr. Samp-
son’s staff. : '

On June 3, the Printing Subcommittee heard testimony from Mr.
Charles Morgan, representing the American Civil Liberties Union,
and a panel of witnesses representing the American Political Science
Association, the American Historical Association, and the Reporters
Committee for Freedom of the Press. The panel of witnesses included.
Professor Clement E. Vose for the American Political Science Asso-
ciation, Professor Norman A. Graebner for the American Historical
Association, and Lyle W. Denniston for the Reporters’ Committee for
Freedom of the Press. -

The Subcommittee also received written replies to a number of ques-
tions addressed to the witnesses during the hearings, and these sub-
missions have all been inserted in the hearing record. :

COMMITTEE ACTION

Following a complete review of the proposed regulations and the.
hearing record, the Printing Subcommittee concluded that many of
the regulations complied with the Act and were consistent with the
intent of Congress, The Subcommittée found, however, that a sig-
nificant number of provisions were not consistent with the Act. The.
Subcommittee therefore recommended disapproval of those provisions
not found to be in conformity with the intent of the legislation. The
full Committee, on September 18, 1975, by a vote of 10-5 (one mem-
ber voting present) ordered the resolution reported to the House.
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Under the Act, the Administrator of General Services has 90 calen-
dar days following the adoption, by either House, of a resolution of
disapproval, to submit revised regulations in accordance with the
directions of the Committee. Thereafter, the amended regulations will
become effective following the expiration of 90 legislative days from
the date of submission, unless disapproved by either House of
Congress.

_ _The 1_na.j0r issues which developed from the hearings and subsequent
discussions between members of the Subcommittee staff and repre-
sentatives of the General Services Administration related to:
(1) The validity and propriety of restrictions on access involy-
ing national security and personal embarrassment;

(2) Whether final determinations for the purposes of judicial
review should be vested solely in the Administrator, a political
appointee, or whether they should be vested in the Presidential
Materials Review Board (to be established pursuant to the regu-
lations and composed of the Archivist of the United States, the
Librarian of Congress, and a professional archivist selected by
the Society of American Archivists) with respect to (a) whether
materials are historically significant and are to be retained by the
Government, or are of a purely personal nature, to be returned to
Mr. Nixon, and (b) whether materials should be withheld from
public access;

(3) The notification procedures which should be adopted to
protect the legitimate rights and privileges of any individual
identified in the Nixon Presidential materials; and

(4) Appropriate procedures for reproducing the tape record-

ings which will discourage commercialization of the tapes in a
manner which would infringe upon the legitimate rights and
privileges of an individual.

The Administrator of General Services has contended that he does
not have authority irrevocably to delegate judgmental responsibili-
ties imposed upon him by the Congress pursuant to the Act, since the
Act does not authorize such delegation. Based upon its own studies,
supported by the legislative history of the Act, a memorandum from
the American Law Division of the Congressional Research Service of
the Library of Congress, and a legal memorandum prepared by counsel
to the American Historical Association, the American Political Sci-
ence Association and the Reporters Committee for Freedom of the
Press, the Committee believes that the Act grants the Administrator
authority only to propose and explain regulations and not to control
and regnlate access to the materials. However, even if such authority
had been delegated to the Administrator. a subdelegation of that au-
thority would be permitted. (Copies of the legal memoranda are set
forth in the appendix.) : ‘

Finally, the Committee believes that in order to carry out the intent
of the Act, final judgment relative to public access should be lodged in
persons competent in archival sciences, such as the members of the pro-
posed Presidential Materials Review Board.

Regarding the procedures for disapproving the proposed regula-
tions, an informal opinion of the IHouse parliamentarian and a memo-
randum prepared by the American Law Section of the Library of Con-
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gress conclude that Congress may disapprove the regulations in part
or in whole. The memorandum of the American Law Section also con-
cludes that the Presidential Recordings and Materials Preservation
Act does not. authorize a procedure whereby Congress could incorpor-
ate changes into the proposal submitted by the Administrator and
thereafter approve the regulations as amended. However, a report ac-
companying a resolution of disapproval could suggest amendments
which would be consistent with the legislative intent.
Following is a list of the sections of the proposed regulations for
which the Committee recommends modifications:
1 Examination of material relating to national security by the
1. Counsel to the President, Section 105-63.205 (d).
' Right of third parties to be notified 90 days in advance of in-
tent to provide public access, and opportunity for such individuals
to raise certain legal and constitutional rights and privileges to
limit public access, Section 105-63.401-1(c).
“Obligation of archivisits to refer certain material to appropri-
ate law enforcement officials, section 105-63.401-2(d).
Final agency action by Administrator: Section 105-63.401-
2(b) ; Section 105-63.401-4 (d) ; and Section 105-63.402—4.
Overly broad and vague restrictions on accessto:
( g a) )nat-ional security material, Section 105-63.402-1
a)(4);
(b) abuse of power material that may embarrass, damage
or harrass, Section 105-63.402-1(b) ; and
(c) non-government abuse material, Section 105-63.402—
2(h ’

Prohibition against reproduction of the tapes, Section 105-
63.404(c).

SUMMARY OF REGULATIONS PROPOSED BY GSA TO IMPLEMENT TITLE I OF
‘PUBLIC LAW 93-526

The following is a summary of the proposed regulations to Public
Law 93-526: 2
Section 105-63.104 Definitions :

This section includes definitions of: (a) Presidential historical
materials; (b) private or personal materials; (c) abuses of Govern-
ment power popularly identified under the generic term “Watergate”;
(d) general historical significance; (e) archivists; () agency; (g)
Administrator; (h) initial archival processing; (i) staff; and (j)
mational security classified information.

Section 105-63.401 Processing

_ The regulations provide that the Administrator shall delay process-
1ng materials for 30 days after the lifting of the court order preventing
implementation of the regulations. This delay will be used to permit
persons to 1nitiate legal action to protect their legal rights. The initial
| archival processing will commence at the end of the 30 day period and

| public access will be granted shortly thereafter, unless otherwise
restricted. ' ' 3 S

2 A copy of the proposed regulations are included in the Appendix.
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Section 105-63.401-1 Rights and privileges; right to a fair trial

Within 90 days after the effective date of the regulations a person
may petition the Administrator to limit access to the material on the
grounds that public access would violate a legal or constitutional right
or privilege or that it may jeopardize an individual’s right to a fair
trial. o o

The Administrator has discretion under the regulations to consider
these claims after the expiration of the 90 days.

Section 105-63.401-2 Segregotion and review; Senior Archival
Rewiew Board ; Presidential Materials Review Board
This section establishes the basic procedure for processing the
material: : : ;
(1) Initial determination regarding public access will be made
by professional archivists; . : :
(2) Difficult questions will be referred to a “Senior Archival
Review Panel” selected by the Archivist of the United States;
(3) Classifications which raise significant issues “involving 1n-
terpretation of these regulations or having far reaching prece-
dential value will be submitted to the Presidential Materials Re-
view Board, composed of the Archivist of the United States, the
Librarian of Congress and a distinguished professional nominated
by the Council of the Society of American Archivists and ap-
pointed by the Administrator; and .-
(4) Decisions of the Board will be reviewed by the Administra-
tor who shall make the final agency decision.

Section 105-63.401-3 Notice of Determination

" Notice of initial archival determinations are to be printed in the
Federal Register.?

Section 1065-63.401—4 Appeals o

Any person may petition the Administrator to appeal an initial
archival determination within 30 days after notification in the Federal
Register. Mr. Nixon, his agents and heirs may petition at any time.
Appeals shall be heard by the Presidential Materials Review Board.
The Administrator shall make the final agency decision.

Section 106-63.401-5 Transfer of materials _
‘Private and personal material of Mr. Nixon which is neither related

to the abuses of power or otherwise of general historical significance

shall be transferred to him or his agents or heirs no sooner than 30 days

after notice of the determination has been published in the Federal
Register.

Section 106-63.402-1 M aterials related to abuses of power
(1) Tt is necessary to protect a legal or constitutional right or
privilege; : _
- (2) Tt is necessary to protect an individual’s right to a fair and
impartial trial; : IR
(8) Release would violate a Federal statute;
(4) Release would disclose or compromise national security
classified information (with certain exceptions); or

3 dee the Appendix for a letter from Arthur F. Sampson, Administrator, GSA, regarding
publication in Federal Register.
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(5). Dlsc]osme \\} ould Lend to embfu rass, d‘mnaoe or ‘harass liv-

ing persons and deletion would not distort the u11d61 stendmg of
the material.

Section 105-63.,02-2 M. ateriols of qeow ol hzstomcal szgmﬁcwnce un-
related to abuses of government. power.

Access may be restricted-in circumstances identical to pomts 1
through 4 listed above, except that access to matenal not, 1e]ated to
abuses of power may be restricted when : _

(1): Disclosure would compromise trade- secr ets etc,
(2) Constitute an invasion of privacy; ‘
N (3) Disclose or compromise mateiials complled for law enf01 ce-
ment purposes; and
(4) Tend to embmrass, da,maore or harass hvmor pelsons

[ Section 105-63. 402—3 Per zoalza remew of 7’egulatwm

Materials placed under restrictions will be. Teview ed pelxodlcally
and reclassified, if appropriate.

Section 105-63. 402—4 Appeal of 7’esto°wz‘zons :

A classification may be appealed to the Presidential Matel ials
Board: The Administr ator sha]l make the final agency decision’ with
respect to each a,ppeal . :

Section 105-63.402-5 Deletwn of 7’esffrwtwe portwns

Reasonably segregable portions of ma,ternls shall be pronded aftel
deletions have been made. - -

Section 105-63.403 Reference room Zocafwm hours and rides

The Administrator shall designate precise loca,blons whele the ma-
terial shall be ava,llable to the pubhc
,Sectwn 105-63.404 Reproductzon of z‘ape recor dmgs of Preszdentml

recordings _

Duplicates of the tapes will be- m ade for pubhc and oﬂimal reference
Tapes cannot be reproduced for resear chers. -

Section 105-63.405 Reproducz‘zon and authentication of: ‘other materiols

Reproduction’ of non t‘lpe mateual 1s &llbllOll?Gd and- Wlll be done
'bV GSA personnel Ve ) o

o

I

RLCO‘\[I\[EL DFD N.[O')IFICATIOI\"S or REGULATIO'\TS PROI’OSFD Bl ‘GSA

Tretee

1. Section 100—6‘5’ 206’ ( d). Exammatlon of- natlonel secm ity mateual
Thisproposed regulation providesin- patt Ay :

(d) Prior to each acces$ which may result i in the examina-
tion of Presidential historical materials that relate to ‘matters
. of national security, the Administrator: 0t General Services .
7 ot his designated agent shall notlfy the Counsel to the Presi-
dent who' shall be given the oppmtumty to’ examine these
materials and raise any ob1ect10ns defenses, or pr1v11efres to’
prevent or hmlt the pr oposed access. R

GSA did not include the above provision in the pubhc access 1egu-
lations which were submitted for Congressional review. Rather, it was
included in regulations pertaining to preservation, protection of and

H.R. 94-560—T75———2
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access procedures to Nixon Presidential materials. However, since this
provision, as well as all other provisions of Section 105-63.206 (dealing
with access procedures), directly affect all public access to the Nixon
Presidential materials, it must obviously be subject to Congressional
approval. ~ v

Subsection (d) is troublesome in at least two respects: (1) it appears
to recognize a right in the Counsel to the President to originally
classify national security materials, even though no such authority
has been. delegated to him, either by existing law or Executive Order
(see E.Q. 11652, Mar. 8, 1972, as amended by E.O. 11714, Apnil 24,
1973) ; and (2) the resolution appears to allow Counsel to limit access
to materials even though they have not been, and canot be, classified
under existing lavw.

It would appear more appropriate to refer such requests to the
National Security Council, which does have such authority.

The Committee recommends the following amendment :

“(d) Prior to each access which may result in the examination
of Presidential historical materials that relate to matters of na-
tional security, the Administrator of General Services or his desig-
nated agent shall notify the [Counsel to the President} National
Security Council, [who} which shall be given the opportunity to
examine these materials and raise any objections, defenses, or
privileges to prevent or limit the proposed access. /% asserting any
such objections, defense or privilege, the National Security Cowi-
cil shall state in writing why the material involved has been or
should be properly clasified under existing law or executive order:
Provided, That this provision sholl not be construed to allow: the
restriction of public access to material which is not and cannot be
properly classified under existing law or executive order.

2. Section 105-63.401-1 : Rights and privileges; right to a fair trial.
This regulation provides in part:

(¢) In his discretion, the Administrator may consider.
claims and petitions described in paragraphs (a) and (b) of
this subsection after the expiration of 90 calendar days from
the effective date.

Paragraph (a) of this section allows an individual (i.e. Mr. Nixon
or a former White House aide) to petition GSA, within 90 calendar
days after the effective date of the regulations, to restrict access to
certain Presidential materials becanse of a legal or constitutional
right or privilege possessed by the petitioner (l.e. right to privacy).
Paragraph (b) allows a Federal, state or local government attorney
to petition the GSA, within 90 calendar days after the effective date
of the regulations, to restrict access to Presidential materials whose
public disclosure would prejudice a particular individual’s right to a
fair and impartial trial.

Since a concerned individual is not likely, unless notified by GSA,
to have any knowledge or reason to know that the materials include
information about him which can lawfully be restricted, he may not
learn of the existence of such information until the 90-day period
has expired. Likewise, a government attorney may not learn of the
inclusion of relevant materials until the expiration of such period.
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To provide adequate protection of all individunal rights, GSA should
be required to consider a petition filed after 90 days even if the ma-

terial has already been made available to the public. _
Furthermore, in any case in which an individual named in the mate-

“rials can be located, he should be so notified in writing at least 90 days

before public access is to be provided. The notification should also
describe the individual’s rights of appeal under this section. Other-
wise, a person would be powerless to exercise his legal rights meaning-
fully in situations in which he may suffer a violation of a constitu-
tional or legal right.

The Committee recommends the following amendment:

(c) The Administrator shall consider claims and petitions de-
scribed in paragraphs (a) and () of this subsection, filed after
the expiration of 90 calendar days from the effective date, where
there is good cause for the failure to file the claim or petition
with 90-day period, and the claim or petition is filed within 90
calendar days after the claimant or petitioner becomes aware of
the release of such materials, or has reasonable cause to file such
petition or claim, to prevent release of such materials. In his dis-
cretion, the Administrator may consider other claims, and peti-
tions described In paragraphs (a) and (b) of this subsection after
‘the expiration of 90 calendar days from the effective date.

(d) No less than 90 calendar days before providing public
access to any specific set of materials, the Admanistrator shall make
a reasonable effort to locate and shall notify by certified mail,
return recelpt requested, any individual identified in the materials
that the materials are to be made public. Such notification shall

b set, forth the relevant context in which the individual was identi-

fied and shall advise the individual of his rights of appeal under
~ this section. '
3. Section 103-63.401-2: Segregation and review; Senior Archival
Review Panel ; Presidential Materials Review Board.
This regulation provides in part:

(d) If, during the processing period described in Sec.
105-63.401(b), the archivists should discover any materials
which they determine reflect an aparent violation of law
which has not been the subject of prior investigations, the
archivists shall bring the material to the attention of the
Administrator for referral to the Department of Justice or
other appropriate action. '

_This regulation places an unnecessary obligation on both the archi-
vists and the Administrator. Archivists may not be familiar with all
“prior investigations” and even if they were, the prior investigation
may be ongoing or capable of being re-opened. Therefore; the archi-
vists should refer all information bearing on potential criminal ac-
tivity to the Administrator. The Administrator, in turn. should be
required to forward all such material-~however innocuous in appear-
ance—to the Justice Department. The Administrator is in no position
to evaluate the relevance of any material to any ongoine investioation
which may or may not be known to him. Further. the determination
of what information may be relevant to an ongoing investigation is
not an appropriate function of the Administrator. N
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' The Committee recommends the following amendment: =
«(d) If, during the processing period described in § 105-63.401
(b), the archivists should discover Tatérials ‘\jvl}lch reflect an
-. -apparent violation of Feriminal® law [which ha$ not beeh. the
. - subject of prior investigation(, the archivists shallzbring -the
material to the -attention of the Admimistrator for referral to
the Department of Justice Lor.other appropriate actiong” + -
. Section 105-63.401-2: Final agency action by Aldministrator:

“(h) When'the mattes certified to the Board by, the Senior .
Archival Panel involves a determination required, In _para-
graphs (a) or (b) of this subsettion,. the Administrator will
publish notice 1 the Federal Register of the materials to

_be considered by the Boatrd. In order to protect the privacy
of persons who' may have.such ah interest in the materials,
thé notice shall‘donsist:only.of a géneric deseription and list-
ing of the materials to be considered by the Board. Any per-

.* son may intervene.in the Board’s.consideration Jby. petition-
" Dig the Administrator in writing Within 30 calendar days of
" publication of: notice.. The Board shall submit to,the Ad-
1 mindstrator its written recommendation, together with -dis-
*"genting and concurring opinions, of the proper categorization
~and ‘disposition’of the pértinent materials: The.Adniinistra-
" “tor. will make the final’ administrative determination. If the
* determination of ‘the-Administrator is different from that

resommended by the Board, he. will -state his reasons in
. 4yritivg. The Administrator will notify. the petitioner by

certified maijl; réturn receipt requested; of theé final adminis-
_trative determination.tThe- Administrator will: refrain -from

‘transferring’ any materials in accordaice with § 105-63.401~

5(a) as a result of the final administrative determination

for at least 30 calendar days.from :the petitioner’s. receipt -

of such notiee.” ¢’ UL e
~ The problem with this regulation is that it ‘affords the :Administra-
tor unfettered discretion to make the. final administrative determina-

tion as‘'to which materials should be retained for.public access. It is
ill-advised; for -at léast two-reasons, to provide-the Administrator
WithS‘liChpOWél‘.r””‘ﬂ g, Eer "..;\ N T e e .

First, as the" GSA report itself states, decisions regarding the re-
tention of the Nixon Pregidéitial materials should be made on & non-
partisan basis and should reflect the judgement of:those trained in
archival science. The GSALAdministrator—a political appointee who
serves at the pleasure of the President and who normally is not trained
in:archival science—can, add little to the substance..of non-partisan
archival decisions. .+ . -, e L -
..Second; affording the Administrator-unfettered discretion to make
final” administrative- determinations would increase the risk—both in
reality and in appearance—that partisan political concerns will govern
decisions concerning the retention of the Nixon Presidential materials.
Congress and thie American people should not-have to worry that at
some future time, under some future citcumstances, the Administrator
avill give in to political temptations, . .7 o e

v FEARE R

e~
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Although the Adiinistrator contends that he cannot “delegate”
the .authority to make the final agency determination, memoranda
submitted by counse] to the American Historical Society, the Ameri-
can Political Science Association and The Reporter’s Committee for
Freedom of the Press and by the American Law Section of the Library
of Congress agree that the Administrator’s conclusion is invalid and
that_the authority to make the final agency determination may be
vested in the Presidential Materials Review Board.?

. The Committee recommends the following amendment : _
| ' (h) When the matter certified to the Board by the Senior
Archival Panel involves a determination required in paragraphs
(a) or (b) of this subsection, the Administrator will publish
notice in thé Federal Register of the materials to be considered
; -~ Dby the Board. In order to protect the privacy of persons who may
; have such an interest in the materials, the notice shall consist only
of a generic description and listing of the materials to be con-
sidered by the Board. Any person may intervene in the Board’s
consideration by petitioning the Administrator in writing within
30 calendar days of publication of notice. The Board shall sub-
mit to the Administrator its written [recommendation} decision,
together with dissenting and concurring opinions, of the proper
categorization and disposition of the pertinent materials: The
[ Administrator] Board’s decision will [make] be the final ad-
ministrative determination. [If the determination of the Admin-
istrator is different from that recommend by the Board, he will
state his reasons in writing.] The Administrator will notify the
petitioner by certified mail, return receipt requested, of the final
administrative determination, within 30 calendar days follow-
mg  recelpt of such determination. The Administrator will re-
frain from transferring any materials in accordance with
§ 105-63.401-5(a) as a result of the final administrative determi-
nation for at least 30 calendar days from the petitioner’s receipt
of such notice.
5. Section 105-63.401-4; Final agency action by Administrator.
This regulation provides in part:

- {d) Upon consideration of appeals as described in para-
graphs (a) or (b) of this subsection, the Board shall submit
to the Administrator its written recommendation, together
with dissenting and concurring opinions, of the proper cate-
gorization and disposition of the pertinent materials. The
Administrator will make the final administrative determina-
tion If the determination of the Administrator is different

. - from that recommended by the Board. he will state his rea-
sons in writing. The Administrator will notify the petitioner
by certified mail, return receipt requested, of the final admin-
istrative determination. The Administrator will refrain from
transferring any materials in accordance with § 105-63.401-5
(a) as a result of the final administrative determination for
at f]_ea.st 30 calendar days from the petitioner’s receipt of such
notice.

3 See Appendix for legal memoranda.
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* This regulation. like section 105-63.401-1(h), affords the Admin-
istrator unfettered discretion to dispose of petitions concerning the
retention of certain materials. Therefore, the Committee recommends
the following amendment:
d) Upon consideration of appeals as described in paragraphs
(a) or (b) of this subsection, the Board shall submit to the Ad-
ministrator its written [[recommendation] decision, together with
dissenting and concurring opinions, of the proper categorization
and disposition of the pertinent materials. For the purpose of
judicial review the [Administrator] Board’s decision will
[make] De the final administrative defermination. L1f the deter-
 mination of the Administrator is different from that recommended
by the Board, he will state his reasons in writing.J The Adminis-
trator will notify the petitioner by certified mail, return receipt
requested of the final administrative determination within 30
calendar-days following receipt of such petition. The Adminis-
trator will refrain from transferring any materials in accordance
with § 105-63.401-5(a) as a result of the final administrative de-
~ termination for at least 30 calendar days from the petitioner’s

receipt of such notice.
6. Section 105-63.402-1 : Materials related to abuses of governmental

power. : o :
" This regulation provides, n pertinent part, as follows
(a) The Administrator will restrict access to materials de-
termined during the processing period to relate to abuses of
governmental power, as defined in § 105-63.104(c), when:
* * W % *

(4) The release of the materials would disclose or com-
promise national security classified information. However, the
‘Administrator may waive this restriction when:

% * # # x

(iv) The requester has signed a statement, satisfactory
to the Administrator and to the heads of agencies having sub-
ject matter interest in the material, which declares that the
requester will not publish, disclose, or otherwise compromise
the classified material to be examined and that the requester
has been made aware of Federal criminal statutes which pro-
hibit the compromise or disclosure of this information.

There are two principal difficulties with this regulation.

First, the regulation would restrict access to materials whose dis-
closure would “compromise” national security classified information.
This standard is far too vague. Conceivably, it could be argued that
disclosure of virtually any presidential material would “compromise”
national security information. Congress should therefore rely on exist-
ing standards. Under present law, the government can classify any
item when its disclosure would reveal or compromise sensitive in-
formation. (See Exec. Order 11652, Secs. 1, 6. 12). If the government
has not classified the item, there should be no further national security
restriction on access to it.

Second, if a researcher is otherwise anthorized to review classified
material and has signed a sworn statement that he will not disclose
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the sensitive material, that should be sufficient to allow him access. The
sworn statement should not, in addition, have to be “satisfactory” to
the Administrator or any federal agency. No standards are of-
fered to determine when a statement would be deemed “satisfactory.”
Use of the term, consequently, would allow government officials arbi-
trarily to deny access to otherwise authorized persons.

The Committee recommends the following amendment :

(a) The Administrator will restrict access to materials de-
termined during the processing period to relate to abuses of
governmental power, as defined in § 105-63.104 (¢), when ;

(4) The release of the materials would disclose [or compromise}
national security classified information. However, the Adminis-
-trator may waive this restriction when:

(1v) The requester has signed a statement, [satisfactory to the
Administrator and to the heads of agencies having subject mat-
ter interest in the material]], which declares that the requester will
not publish, disclose, or otherwise compromise the classified ma-.
terial to be examined and that the requester has been made aware
of Federal criminal statutes which prohibit the compromise or
disclosure of this information.”

, 7. Section 105-63.420-1: Material that may embarrass, damage or
1arass.

(b) The Administrator may restrict access to portions of
materials determined to relate to abuses of governmental
power when the release of those portions would tend to em-
barrass, damage, or harass living persons, and the deletion of
those portions will not distort, and their retention is not
essential to an understanding of, the substantive content of
the materials,

The intent of this restriction is understandable and acceptable: to
protect the reputations of living persons from unnecessary embarrass-
ment. To the extent that such concern is legitimate, this regulation
seems superfluous. Any pursely personal items would automatically be
exempt. from disclosure and perhaps even retention by GSA. (See
Sections 105-63.104 (b) ; 105-63.401-5.)

Even if it were not superfluous, the regulation still raises problems.
Almost by definition, the Watergate affairs are embarrassing to those
who were associated with them. Therefore, virtually all of the Water-
gate materials could, cénceivably, be subject to this restriction.

‘The additional qualification does not help. It states only that embar-
rassing materials will not be withheld if their deletion will not “dis-
tort” the Watergate history and if their retention is not “essential’
to an understanding of that history. But Congress did not direct that
only the “essentials” of the Watergate affairs be made public; Congress
directed that “the full truth” be made public. This regulation would
undermine that congressional purpose.

Another problem with the regulation is that the Administrator has
total, unfettered discretion to determine whether personal matter in-
cluded within the Watergate materials should be withheld. Tf the ma-
terial is personal and not necessary to understand an abuse, the ‘Ad-
ministrator should be required to restrict access. ' oo
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The Committee recommends the following amendment :
.+ (b) The Administrator fmayQ sfiall restrict access to any por-
tions of materials determinéd to relate to fabuses of governmental
ower when the releasé 'of those portions would tend to embarrass,
damage or harass living persons, and the deletion of ‘those po1-
tions will not distort, and their retention is not essential to an
understanding of the substantive content of the materials] an
individual’s personal affairs, such as personnel.and miedical files
if after being given a 'reasonable opportunity to review the mate-
rials, the individinal involved expresses, in writing, a desire to
withhold such portions from public acdess: Provided, That if
material relating to an abusé of governmental power refers to,
involves or incorporates siich personal information, the Adminis-
trator will make availablé such personal information, or portions
thereof, if such persondl information, or portion thereof, is essen-
_ tial'to an understanding of the abuse of governmental power.”
8. Section 105-63.402-2 : Materials of general historical significance
unteldted to ablises of povernmental power. .
Thisyegulation providesinpart:

N AR . PN

]
¥

(b) The Administrator may restrict access to materials of
general historical significance, but not related to abuses of
governmental power, when the release of the materials would:

(1) Disclose or compromise trade secrets or commercial or
finaneial information obtained from a’person and privileged
or confidential ; or o :

{2) Constitute a clearly unwarranted invasion of personal
privacy; or L C ' CT
~ (3) Disclose or compromise investigatory materials com-
piled forlaivenforcement purposes; or " o
(4) Tend to embarrass, damage, or harass living persons.
‘GSA states in'its report'that, with the exception of paragraph (4),
these restrictions were derived from-the Freedom of Information
Act. The problem is that GSA’s restrictions are written in terms much
niore vitigue 'thin the FOI provisions. This is-a mistalke. If archivists
ahd adiministiatois‘are to apply these regulations m a manner con-
sistent with the P.L. 93-526, the restrictions should be clear and
specific. o ' Lo ‘

As for paragraph (4), this also is too vague. It is not at all clear
how'this exemption is to be applied. (G:SA’s report contains virtually
no inforrmation to communicéate an understanding of how similar terms
were in fact applied by -custodians of other presidential papers.) In
any event, this regulation seems superfluous. Any investigative or
purely personal information—presumably the kind of materals GSA
has in mind—is already withhéld from™ disclosure under other
exemptions. _ T . g '
To rémedy these problems, the Committee believes the provision
should be amended as follows: =~ : = o
~(b) The Adriinistrator mayJ shall restrict access to materials
of ‘general “historical significance, but not related. to abuses of
- governmenital power, when the release of these materials would:
£ 7 1) Disclose’for compromise] trade secrets'and commercial or
financial information obtained from a person and privileged or
confidential ; or
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(2) Disclose personnel and medical files and similar files or in-
formation when their disclosure would /e/onstitute a clearly un-
warranted invasion of personal privacy ; or

(3) Disclose [or compromise] investigatory materials compiled
for law enforcement purposes, bus ondy when the disclosure of
such records would
| (1) enterfere with enforcement proceedings,

‘ (11) constitute an wnwarranted ‘invasion of personal
privacy,
3 (111} disclose the identity of a confidential source and, in
) the case of a record compiled by a criminal law enforcement
authority in the course of o oriminal tweestigation, or by an
. agency conducting o lawful national security intelligence in-
f vestigation, confidential information furnished only by the
confidential source,
(1v) disclose tmwestigative techniques and procedures, or
(V) endanger the life or physical safety of law enforce-
ment personnel.
9. Section 105-63.402-4: Final agency action by Administrator.

Upon the petition of any researcher who claims in writing
to the Administrator that the restriction of specified ma-
terials is inappropriate and should be removed, the archivists
shall submit the pertinent materials, or representative ex-
amples of them, to the Presidential Materials Review Board
described in § 105-63.401-2(g). The Board shall review the
! restricted materials, consult with interested Federal agen-
cies as necessary, and make a written recommendation to the
Administrator, including dissenting and concurring opin-
ions, as to the continued restriction of all or part of the
pertinent materials. When the determination of the Admin-
istrator is different from that recommended by the Board, he
will state his reasons in writing. The Administrator will
notify the petitioner of the final administrative decision.

This provision is unclear since it does not state explicitly that the
Administrator has the authority to make the final administrative de-
termination. However, it is known that it is the Administrator’s inten-
tion that authority be vested in him, and is likely to be so interpreted.
Since this would vest in the Administrator broad diseretion to make

! such final determination (see items 4 and 5 for discusion of this issue),
the Committee recommends the following amendment :

Upon the petition of any researcher who claims in writing to
the Administrator that the restriction of specified materials is
Inappropriate and should be removed, the archivists shall submit
the pertinent materials, or representative examples of them, to
the Presidential Materials Review described in § 105-63.401-2(g).
The Board shall review the restricted materials, consult with

- interested Federal agencies as necessary, [and make a written
| recommendation} submit to the Administrator its written deci-
sion, including dissenting and concurring opinions, as to the con-
tinued restriction of all or part of the pertinent materials. [When
the determination of the Administrator is different from that
recommended by the Board, he will state his reasons in writing.]

H.R. 24-56C—75

o
[»)
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. .. For purposes 'of judicial reyiew, the Loard’s decision will be the

i -finalradministrative. decision. 'The Administrator will notify the
petitioner of the final administrative decision within 30 calendar

ro éwys following-receipt of the petition., .. - - .

. 10. Section 105-63.404: Reproduction;of tape recordings of Presi-

dential conversations.
This regulation provides m.part:

(c¢) »'No ‘researcher may reprodicce or have reproduced

. sound recordings of the reference copies of. the tape record-

ings described in paragriaph (a) of this section.

GSA states that this regulation to prohibit reproduction of the tape
recordings “is to prevent unwarranted commercial exploitation of the
tape recordings,” =, L ‘ " :

This provision is, at best, unnecessary, and at worst, inconsistent
with the spirit if not the letter of the Act. I

. To begin with, the regulations and-existing judicial procedures al-
ready protect every person’s constitutional and legal rights. If Mr.
Nixon, or -any other person, believes he has a constitutional or legal
right to prevent reproduction of the recordings, he can petition the
GSA under Section 105-63.401-1(a), or assert the right in court.*

In evaluating this regulation, 1t is also necessary to consider the
basic intent of the Act. That legislation was designed, within certain
limitations, to provide as much public access to the materials as physi-
cally possible as quickly as possible. To that end, GSA recognizes that.
legitimate research requires the reproduction of printed materials;
reproduction.is no less necessary when the material is a tape record-
ing. Indeed, the legitimate research need for the reproduction of tape
recordings-1s particularly zcute for two reasons: %1) the recordings
provide especially 'invaluable and new raw data concerning the his-
tory of the Nixon Presidency; and (2) it may take many, many hours
of listening to identify and understand the nuances of voices.

There is of course a risk that some people will reproduce the re-
cordings and exploit them for commercial purposes. That is the risk
of a: free'society. Moreover, it is a risk the Founding Fathers accepted
in adopting the free speech protections of the first amendment, any
’1‘eséarcIl)1er can .announce. to the world the findings of his research.
.. “The Committee believes that this regulation should be deleted.

It shbuld -be notéd that with the elimination of the prohibition. of
reproduction of the tapes, the General Services Administration will
have to develop procedures to covel tapesreproduction. It is the Com-
mittee’s view that, in order to discourage.commercialization of tapes
in a manner which could infringe upon the legitimate rights and privi-
leges of an individual, GSA ‘should develop reproduction procedures
for the tape recordings similar to those which have been developed for
the reproduction of written matter. - ' - :

. ¢Tt should be noted here that the U.S. District Court in Washington, D.C. rejected a
petition by the television networks to release to therﬁublic the recordings used in evidence.
The court was primarily concerned that release of the recordings would result in commer-
cial exploitation and that this, in turn, might prejudice and individual’s right to a fair
{rial . (especially since some of the Watergate defendants might have to be retried). The
court implicitly recognized that, at some point in the future after all the trials are com-

leted, the recordings might be available for reproduction. United States v. Mitchell, Misc.
No. 74-128 (D.D.C. April 4, 1975). .. ‘ .

La g

3
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The Committee recommends the following conforming amendinent
to section 105-63.405: - :

(2) The copying for researchers of materials, including refer-
ence copies of the tape recordings described in § 105~63.404, nor-
mally will be done by personnel of the General Services Admin-
istration using government equipment. With the permission of
the Administrator or his designated agent, a researcher may use
his own copying equipment, Permission shall be based on the de-
termination that such use will not harm the materials or disrupt
reference activities. Equipment shall be used under the super- -
vision of GSA personnel.

CONCLUSION

Following a careful analysis of the proposed regulations and the
hearing record, the Committee has concluded that, with the exception
of the provisions discussed above, the Administrator of General Serv-
1ces has performed creditably in drafting regulations to implement
the Presidential Recordings and Materials Preservation Act.

However, the Committee believes that the provisions discussed above
must be modified in order fully to carry out the basic objective of the
Act which is to provide the public with the “full truth,” at the earliest
reasonable date, of the abuses of governmental power popularly iden-
tified under the generic term “Watergater”, and to provide public ac-
cess to those materials which have general historical significance and
are net otherwise related to Watergate matters.

Accordingly, the Committee has identified those provisions of the
proposed regulations which, in its judgment, unduly delay or restrict.
public access, or are otherwise likely to thwart the expressed intention
of the Congress. In this connection, the Committee expects the pro-
posed Presidential Materials Review Board to have the professional
judgment needed to make the important decisions related to public
access. The Committee also believes that the required advance notice
to third parties included in the Committee’s proposed modifications:
will provide the neecssary protection to such parties identified in the:
Presidential materials, '

Declassified in Part - Sanitized Copy Approved for Release 2012/10/17

CIA-RDP10T01930R000500160012-5




Declassified in Part - Sanitized Copy Approved for Release 2012/10/17 :
CIA-RDP10T01930R000500160012-5

SEPARATE VIEWS OF HON. JAMES C. CLEVELAND

On May 22, T urged my colleagues to approach these draft regula-

' tions with more care than the basic Act received, giving greater defer-

ence to the doctrine of executive privilege and the issue of personal
rivacy.

P Thes); urgings have gone largely unheeded, with the result that this

Committee is now on record with a position even more inimical to

these values than the draft regulations which now stand disapproved.

If the General Services Administration now complies with the in-
structions of H. Res. 710, S. Res. 244 and Senate Report 94-368 and
new regulations are accordingly to take effect, T foresee at least three
possible consequences: .

1. These new regulations will be subject to challenge as failing
to conform to the provisions of the Presidential Recordings and
Materials Preservation Act. '

2. The Act itself will be subject to further constitutional
challenge.

3. In the event that the Act and the regulations are sustained,
great damage may be inflicted on personal privacy and on the
ability of the executive branch of government to function
unimpaired. :

These concerns can best be grasped by a chronological account of
the evolution of my position. I have long taken an active interest in
the constitutional protections which permit the various branches of
government to function. In this connection, in the course of my work
as ranking minority member of the Joint Committee on Congressional
Operations, T have had occasion to take issue with the position of the
Supreme Court with respect to the scope of constitutional immunity
of the Members of Congress. -

For a general discussion of this issue, see Cleveland, “Legislative
Immunity and the Role of the Representative,” Journal of the New
Hampshire Bar Association, Vol. 14, No. 4, 1973. For specific legisla-
tive proposals, see the additional views of Mr. Brooks and Mr. Cleve-
land, Senate Report 98-896, “The Constitutional Immunity of Mem-
bers of Congress: Report of the Joint Committee on Congressional
Operations on the Legislative Role of Congress in Gathering. and
Disclosing Information,” June 3, 1974.

PROTECT OFFICE, NOT THE PERSON

&> The focus of concern throughout is not upon privileges and im-
munities as the personal prerogatives of the office-holder, but the pro-
tections afforded by the Constitution to the office held in keeping with
the functions performed. .

Similarly, the issue of executive privilege has concerned me for a
long time, as I have recognized its validity when invoked by former

(19)
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President Nixon’s predecessors. I continued to recognize its validity
when it was invoked by Mr. Nixon, though in that case it turned out
%o be an abuse of the principle. Yet, as Mr. Justice Frankfurter ob-
zerved in an analogous situation, “The claim of an unworthy purpose
does not destroy the privilege.” And I continue to hold this view with
respect to the incimbent and future presidents. / e
Accordingly, I welcomed the July 24, 1974 decision of the Supreme
Court in United States v. Nizon, President of the United States, et al.,
which went to gredt lengths to Tecognize executive privilege while at
the same time ruling it subject to ¢hallenge. T strongly supported this
decision with respect to hoth the release of the Nixon tapes and its
identification of the constitutional basis for executive privilege. As I
noted in my May 22 statement to the Subcommittee on Printing, I had
been wrestiing in niy own mind the feasibility of devising a legislative
means of resolving the conflict in constitutional values ultimately
shaped by Judge Sirica and basically reaffirmed by the high court.

That opinion stated, in part, as follows:

The expectation of a President to the confidentiality of his
1 .conversations and correspondence, like the claim of confiden-
tiality of judicial deliberations, for example, has all the values
i to which we-accord. deferénce for the privacy of all citizens 3
and added to those values the necessity for protection of the '
- public interest in candid, objective, and even blunt or harsh
opinions in presidential decisionmaking. -A: President and. !
(.- jthoge who assist: himmuist be free to explore alternatives in the i
process of shaping policies and making decisions and to do:so
~in a way many wonld be unwilling to express except privately..
. These are the.considerations jusfifying a presumptive privi- ...
. . lege for presidential communications, The privilege is funda- 1
i ., mental to the operation of -government and - inextricably .
+' .- vooted im the separation of powers under the Constitution.. , .
“ As'PiL. 98-526 was uiider dévelopinent i out Commiittee; I sap-
ported its Basie thrust and sought ‘to ‘shape it ‘into a more’ balatced
measyre by suggesting an amendment incorporating the term”“priv-’
jlege” té assure its conforiity with United. States V. Nigon. The Com-
iittes approved this amendment and thie, following report language: L
© . In the enumeration of’ eriterig to-be applied by the Admin-
istrator in  establishing” guidelineg for the management . of
fnaterials referred to in section 101, the committee added in‘sub-
f oA o (5 RNV { SR e “« AT
, {33,1 agraph (5) the term “privilege” to legally or constititionally,
‘based rights” as ground for Timitation of access. The com-
mittee’s purpose is to recognize the legitimacy of the doctrine
of executive privilege as stated in the July 24, 1974, ruling of the
Supreme Court in United States v. Nizon, President of the United
- States, et al. | . ‘
~ The regulations proposed by GSA appeared to go at least part way
toward addressing my concerns—and those of the Supreme Court—
with respect to executive privilege and infringements.on privacy. 1
refer to Section 105-63.402-1, which states:

(b) The Administrator may restrict access to portions of
materials determined to relate to abuses of governmental
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power when the release ofithose portions would tend to embar-
. rass, damage, or harass living. persons, and the deletion of
~those portions will not distort, and their retention i$ not essen- -
tial to an understanding of, the substantive content of the
materials.

This, T would empbhasize, refers to material related to the illegal
abuse of power—the long title for Watergate. '
' With respect to material unrelated to abuse of governmental power,
: the draft regulations state at Section 105-63.402-2

(b) The Administrator may restrict access to materials of

N general historical significance, but not related to abuses of
governmental power when the release of these materials
would : ' '

* s ® * % * %

(4) Tend to embarrass, damage, or harass living persons.

On September 18, 1975, with final adoption of the report accompany-
ing the rejection of the GSA draft regulations .expressed in H. Res.
710, I sought to give expression to my concerns as follows. First, there
is a distinet possibility that in the context of Watergate-related dis-
cussions or communications, wholly extraneous material containing
derogatory comments about innocent individuals with no culpable
involvement in Watergate might arise. Moreover, concerning the vast
volumes of materials involved, non-Watergate materials could pose the

same dangers many times over.

- RIGHTS, PRIVILEGE OVERLAP

We confront two basic considerations here: privacy and executive
privilege; each must be addressed in its own right. In the context
of presidential discussions, there is an overlap in that those who advise
a president directly or through aides must speak with assurance of con-
fidentiality if we are to avoid. the phenomenon of a truly isolated pres-
idency, a concern which many purport to share. Though it did not
employ the identical terms—embarrassment, damage or harassment—
the Supreme Court in United States v. Nizon was glving voice to pre-
cisely these concerns. » ‘ .

But these rights, even where they overlap, are not coextensive philo-
sophically or procedurally. Only a president can assert executive privi-
lege, while the individual must be able to assert his own right to
privacy. : :

I therefore sought to have the Committee report reflect greater
concern for both “values. The outcome borders on the grotesque,
Prompted by my urgings, the Committee recognized that according
to the draft regulations, an individual might have grounds for- chal-
lenging release of information derogatory to him. But he could be
totally unable to assert those rights because he was simply unaware
of the existence of the material and its impending release. He would
be left to challenge its release only after the fact.
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THE TUBE AND THE SMEAR

Whatever their inherent relationships otherwise, it can be said
equally of television and toothpaste that a smear once out, cannot be
stuffed back in the tube. The Committee therefore adopted a recom-
mendation that the next round of GSA regulations provide for notice
to potentially aggrieved parties before the fact. But the Committee
also voted for rejection of protections against embarrassment, damage
or harassment. With one hand it afforded potential subjects of damag-
ing disclosure more timely access to remedy, while with the other hand
narrowly restricting the basis for remedy. This amounts to providing
free pay-phone dialing to police, fire and rescue services permanently
out to lunch.

Tt is true that the regulations concerning non-Watergate materials
would retain prohibitions against “an unwarranted invasion of per-
sonal privacy,” which I would dismiss as excessively vague. The Com-
mittee has heard testimony to the effect that privacy diminishes 1n
inverse proportion to political or public prominence. Indeed, the Com-
mittee’s Report No. 93-1507, accompanying S. 4016, recognizes the
problem here in its discussion of the duties of the National Study
Commission on Records and Documents of Federal Officials.

On page 9, that report states:

Other issues that should be considered include: . .. (5)
whether personal and truly political matters could be sepa-
rated from matters of official jurisdiction in public admin-
istration; [and] (8) the need to protect certain materials for
personal, political, or national security reasons.

At minimum, the Committee would do well to solicit testimony
concerning the applicability of newly enacted privacy legislation when
GSA submits its next round of regulations.

Furthermore, throughout debate on the issue, the Committee refused
to accord the same deference to executive privilege as reflected in the
basic act. As stated earlier, this appears to subject the regulations
themselves to challenge; and without the regulations, the Act cannot
be administered.

COMMITTEE VERSUS COURT

Of equal concern is the impact of the Comm ittee’s deliberations and
final action on the regulations upon the current court test of the con-
stitutionality of the Act itself. The Committee has been informed that
the court of jurisdiction is weighing not only the Act but the draft
regulations in determining the intent of Congress expressed in the
Act and its interpretation by the agency responsible for administer-
ing it. Now available to the Court is the Committee’s report giving
grounds for rejection of those initial draft regulations by formal
resolution. (By action of both its Committee on Government Opera-
tions and the membership in a floor vote, the Senate has adopted essen-
tially the same position.) Soon to follow will be the new GSA regu-
lations drafted in compliance with Congressional directive.

Committee debate on H. Res. 710 gives further ground for concern,
at least to this supporter of the basic legislation. A principal opponent
of my efforts to assure compliance with the doctrine of executive privi-
lege rejected this initiative as last-minute introduction of new material.
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(I suppose some would similarly dismiss the Constitution itself if re-
ceived unsolicited in plain brown wrapper.) I submit that this is not
new material—the Chairman of the Subcommittee on Printing inserted
the United States v. Nizon opinion in the Record on July 25, 1974 it
was reflected in the Act and accompanying report and in my statement
of May 22.

The same opponent questioned the thrust of my amendment as too
broad, thus exhibiting an apparent lack of familiarity with the opinion
by saying:

For instance, it hasn’t been made very clear yet but it seems
apparent at least that conversations with the heads of states
were tapped without the knowledge of those heads of states.
They could create great damage to our international relations.

Yet they may provide us with knowledge which we don’t have
up until this day of commitments of which we are not aware.

To those who share this interpretation of the Act, I again com-
mend the Supreme Court ruling, whose principal effect was to proclaim
broad constitutional grounds for executive privilege and the most
narrow of grounds for its breach :

Absent a claim of need to protect military, diplomatic or
sensitive national security secrets, we find it difficult to accept
the argument that even the very important interest in confi-
dentiality of presidential communications is significantly
diminished by production of such material for in camera
inspection with all the protection that a district court will be
obliged to provide.

In view of the foregoing, I suggest that Members pay more atten-
tion to the fundamental problems raised by our deliberations. Other-
wise, the production of regulations and their reconsideration by this
Committee could well become the largest recycling operation in town.

I would only add in this connection that another opponent of my
amendatory efforts, one wholly disenchanted with both the Act and
the regulations, expressed a disinclination to join me in tidying up
their constitutionality on grounds no good ¥nglishman of disposing
mind should have a hand in building a bridge over the River Kwai.

To those with the wit to relish them, the situation has more than its
share of ironies. By mandating the release of the Nixon tapes to the
court, the Supreme Court contributed to the chain of events culminat-
ing in the resignation of the former president, the pardon and the ini-
tial determination of disposition of his materials which we sought to
reverse by legislation. It 1s pertinent to note that many of the Water-
gate abuses were illegal infringements of privacy.

This Committee now appears prepared to condone further abuses
of privacy as part of its response to Watergate. And with respect to
executive privilege, it would be the final irony if this Committee, by
selective acceptance of only that portion of United States v. Niwon
which released the tapes and rejection of the holding regarding execu-
tive privilege, doomed its own legisiative effort.

' James C. CLEVELAND,
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' ; SR [H. Res. 710, 94th Cong., 1st sess.]
‘: | ~ RESOLUTION

Resolved, '['hat. pursuant to the provisions of section 104(b). of the
Presidential Recordings and Materials Preservation Act (Public- Law
. 93-526), the House of Representatives hereby disapproves paragraph.
E (d) of'section 105-63.206 of the regulations issued by the Administra-
tor of General Services on January 13, 1975, and the following provi-

sions of the regulations proposed by the Administrator of (eneral
; Services in his report to the House of Representatives submitted on
' March 19, 1975: ' :
[ (1) Paragraph (c¢) of section 105-63.401-1..
(2) Paragraph (d) of section 105-63.401-2.
& (3) Paragraph (h) of section 105-63.401-2.
| (4) Paragraph (d) of section 105-63.401—4.

(5) Paragraph (a) (4) (iv) of section 105-63.4021.

: ’ (6) Paragraph (b) of section 105-63.402-1.
L (7) Paragraph (b) of section 105-63.402-2.
‘; (8) Section 105-63.402-4.
’ (9) Paragraph (c) of section 105-63.404.
(10) Paragraph (a) of section 105-63.405.

- [Public Law 93-526 93d Cong., S. 4016]

AN ACT To protect and preserve tape recordings of conversations involving
former President Richard M. Nixon and made during his tenure as: President,

i and for other purposes.
: Be it enacted by the Senate and House of Representatives of the
United States of Americain Congress assembled, That this Act may be
[ cited as the “Presidential Recordings and Materials Preservation Act”.

TITLE I--PRESERVATION OF PRESIDENTIAL
RECORDINGS AND MATERIALS

DELIVERY AND RETENTION OF CERTAIN PRESIDENTIAL MATERIALS

Skc. 101. (a) Notwithstanding any other law or any agreement or
1 understanding made pursuant to section 2107 of title 44, United States
L Code, any Federal employee in possession shall deliver, and the A dmin-
istrator of General Services (hereinafter in this title referred to as the
“Administrator”) shall receive, obtain, or retain, complete possession
. and control of all original tape recordings of conversations which were
1 recorded or caused to be recorded by any officer or employee of the

Federal Government and which— ‘ o

(1) involve former President Richard M. Nixon or other indi-
viduals who, at the time the conversation, were employed by

the IFederal overnment; -
(2) were recorded in the White House or in the office of the,

President in the Executive Office Buildings located in Washing-

ton, District of Columbia ; Camp David, Maryland ; Key Biscayne,

Florida ; or San Clemente, California; and
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(3) were recorded during the period beginning January 20,
1969, and ending August 9, 1974«

(b) (1) Notwithstanding any other law or any agreement or under-
standing made  pursuant 1o section 2107 of title 44, United. . States
Code, the Administrator shall receive, retain, or make reasonable
efforts to obtain, complete possession and control of all papers, docu-
ments, memorandums, transcripts, and other objects and materials
which constitute the Presidential historical materials of Richard M.
Nixon, covering the period beginning January 20, 1969, and ending
August 9, 1974. 5

(2) For purposes of this subsection, the term “historical materials”
has the meaning given it by section 2101 of title 44, United States
Code. '

AVAILABILITY OF CERTAIN PRESIDENTIAL MATERIALS

Src. 102. (a) None of the tape recordings or other materials referred
to in section 101 shall be destroyed, except as hereafter may be pro-
vided by law. . . :

(b) Notwithstanding any other provision of this title, any other
law, or any agreement or understanding made pursuant to section 2107
of title 44, United States Code, the tape recordings and other materials
roforred to in section 101 shall, immediately upon the date of enact-
ment of this title be made available, subject to any rights, defenses, or
privileges which the Federal Government or any person may invoke
for use in any judicial proceeding or otherwise subject to court sub-
pena, or other legal process. Any request by the Office of Watergate
Special Prosecution -Force, whether by court subpena or other lawful
process, for access to such recordings or materials shall at all times
have priority over any other request for such recordings or materials.

‘(¢) Richard M. Nixon, or any person whom he may desighate in
writing. shall at all times have access to thetape recordsings and other

materials referred to in section 101 for any purpose which 1s consistent
with the provisions of this title; subsequent and subject to the regula-
tions which the Administrator shall issue pursuant to section 103,
Sd) Any agency or department in the executive branch of the Fed-
eral Government shall at all times have access to the tape recordings
and other materials referred to in section 101 for lawful Government
use, subject to the regulations which the Administrator shall issue
pursuant to section 103. ’ I S

REGULATIONS TO PROTECT (jEBTAIN TAPE RECORDINGS AND‘OTHER
' MATERIALS ‘ :

'

Spe. 108. The Administrator shall issue at the earliest possible date
such. regulations as may be necessary to assure the protection of the
tape recordings and other materials referred to in section 101 from loss
or destruction, and to prevent access to such recordings and materials
by unauthorized persons. Custody of such recordings and materials
chall be maintained in Washington, District of Columbia, or its metro-
politan area, except as may otherwise be necessary to carry out the
provisions of this title. '
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iy e r PRI TR A N S 1 —’ ﬂi R ,xl']"! LA g':,,\‘,\;,l}i ,1{’ ﬁl-n
REGULATIONS RELATING:TO, PUBLIC ACCESS'© “."" O

A "' i r:_'-'“'n-i-,"'-_l B T e U S T C b, ot
_ Ske. 104 (a) ‘The Administiator shall} within'ninety'days aftér the
. " H ot atb Ry i i B DAL R ; AL T SRy i sl [
date of enactment of this title, Subniit to each House‘of the'Congréss
a report proposing and explaining .regulations that “would provide
public access to'the tape recordings and other materials referred to in
N C Tyl vt RS : gl -, A o s taat . .
section '101. Such’ regulations shall tak¥ into accowit the following
. facfors: L oL e
.. (1) the need to provide the publi¢ with the'full truth, at the
- earliest reasonable date, of the abuses'of governmental power
f . popularly identified under the géneric term “Watergate”; - -
. (2) the need to make ‘such Técordings and materials available
for.use in judicial proceedingsy + -~ - s

(3) the need to prevernt general access, except in accordance
with appropriate procedures established for use in ‘judicial pro-
ceedings, to  information Telating to ‘the Nation’s security; -

.(4) the need to protect every individual’s right to a fair and

Impartial trialic o cr Tt e T o
* (3) the néed to protect any party’s opportunity to assert any
* ‘legally or constitutionally based ‘right:or privilege which would
prevent or otherwigelimit access to such récordings and materials;
" +(6), the need to provide:Public :access to those materials which:
have general historical significance, and which are not likely to be
‘reldted to the need described in paragraph (1) yand - .
(7) the need to give to Richard M. Nixon, or his heirs, for his
“‘’sole custody and use,'tipeirecordingsidnd other materials which

'+ are not likelyto be related to'themeed described in paragraph (1)
_and are not otherwise of general historical significance. = -~ -
'(b) (1):The regulations proposed'by the Adrninistrator.in the report
required by subsection (a) -shall’take effect upon.the. expiration of
ninety legislative dhys afterthersubmission of:such report, uriless such
regulations are disapproved by a resolution adopted: by either Hoiuise
of'the Congress during such period. i« v.ihir i vt o0 w0 L) .
#(2) The Administrator may not:issie any. regulation or.make.an¥,
change in a regulation if such regulation or change is.disapproved by:

either House of the Congress under this subsection.

l‘ (8) The provisions of this subsection shall apply to any change in
the regulations proposed by the Administrator in the report required
by Subsection’ ‘(2)! Any proposed chaiigeishall take!into account the
factors described in' paragraph’ ( 1)- through' paragraph (7). of sub-
section (a); and stch proposéd change shiall be submitted by the
Administrator in the 'same mannér'as the report required by subsec-

tion (a).” "~ v e 2y

(4). Paragraph (5) isenacted by the Congress— St
ﬁ ~ (A) as an exercise of the rulemaking power'of the Senate and
¥ the House of Representatives; respectively, and as such it shall be

5 " considered as part of:the rules of each House, respectively, and:

| - such rules shall supersede-other rules only to the extent that they

] . are inconsistent therewith; and R

| © o (B) with full recognition of the constitutional right of either
.. House to change such rules (as far as relating to the procedures
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of that House) at any time, in the same manner, and to the same
extent as in the case of any other rule of that House.

(5) (A) Any resolution introduced under paragraph (1) shall be
reforred to a committee by the Speaker of the House or by the Presi-
dent of the Senate, as the case may be. : _

(B) If the committee to which any such resolution is referred has
not reported any resolution relating to any regulation or change pro-
posed by the Administrator under this section before the expiration of
sixty calendar days after the submission of any such proposed regu-
lation or change, it shall then be in order to move to discharge the
committee from further consideration of such resolution.

(C) Such motion may be made only by a person favoring the reso-
lution, and such motion shall be privileged. An amendment to such
motion is not in order, and it is not in order to move to reconsider the
vote by which such motion is agreed to or disagreed to.

(D) If the motion to discharge is agreed to or disagreed to, such
motion may not be renewed.

(F) When the committee has reported, or has been discharged from
further consideration of, a resolution introduced under paragraph
(1), it shall at any time thereafter be in order (evenghough a previous
motion to the same effect has been disagreed to) to move to proceed to
the consideration of such resolution. Such motion shall be privileged.
An amendment to such motion is not in order, and it is not in order
to move to reconsider the vote by which such motjon is agreed to or
disagreed to.

(6) For purposes of this subsection, the term “legislative days”
does not include any calendar day on which both Houses of the Con-
gress are not in session.

(¢) The provisions of this title shall not apply, on and after the date
wpon which regulations proposed by the Administrator take effect
under subsection (b), to any tape recordings or other materials given
to Richard M. Nixon, or his heirs, pursuant to subsection (a) (7).

~ (d) The provisions of this title shall not in any way affect the rights,
limitations or exemptions applicable under the Freedom of Informa-
tion Act, 5 U.S.C. § 552 et seq.

JUDICIAL REVIEW

Skc. 105. (a) The United States District Court for the District of
Columbia shall have exclusive jurisdiction to hear challenges to the
legal or constitutional validity of this title or of any regulation 1ssued
under the authority granted by this title, and any action or proceeding
involving the question of title, ownership, custody, possession, or con-
trol of any tape recording or material referred to in section 101 or
involving payment of any just compensation which may be due n
connection therewith. Any such challenge shall be treated by the court
as a matter requiring immediate consideration and resolution, and
such challenge shall have priority on the docket of such court over
other cases.

(b) Tf, under the procedures established by subsection (a). a judi-
cial decision is rendered that a particular provision of this title, or
a particular regulation issued under the authority granted by this
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title, 1s unconstitutional or otherwise invalid, such .decision shall not
affect in any. way the validity or enforcement of any other provision
of fhl%} title or any regulation issued under the authority granted by
this title. '

(c) If a final docmon of such court holds that. any plOVlSlOll of
this title has deprived an individual of private property without just
compensation, then there shall be paid out of the general-fund of the
Treasury of the United States such amount oy amounts as may be
adjudged just by that. court L P

AUTHORIZATION OF APPROPRIAT 10NS. .

Skc. 106.-There is authorized to be appropriated such sums as may
be necessary to carry out the provisions of this tltle ,

TITLD II—PUBLIC DOCU\IE\TTS CO\IMISSIO\'

suonr TITI:.T '

SEC 201 Thls t,lt]e may be’ cﬁ:ed ‘LS thé “Pubhc Documents Act”.

ESTABLISHME\T OF STUDY COM\HSSIO\I e

SEG 202. Chapter 33 of title 44, Umted States Code is amended by
qddma at the end thereof the followmc new sectlons .

“§ 8315. Deﬂmtwns D :

“For purposes of this sectlon and section 3316 throuo'h -section 3324
of this title— -

“(1) the term ‘Federal official® 1 means a,nv individual holding
the Office of President or Vice President of the United States, or
Senator or Representative in, or Delegate or Resident Commls-
sioner to, the Congress of the United States, or any officer of
the executive, )udlclal or legislative branch of the Feder al
Government; .

“(2) the term ‘Commission’ means the National Study Com-
mission on Records and Documents of Federal Officials; and

“(8) the term ‘records and documents’ shall include hand-
written and typewritten doouments, motion ‘pictures, television
tapes and recordings, magnetic tapes, automated data processing
documentation in various forms and other recor ds that reveal the
history of the Nation.

“g 3916. Establishment of Commission

. “Thele is established g commission te be. ]mo\\ n as t.he Natlonal

Study Cominission on Records and Documents of Federal Officials.

“8 3317. Dutws of C'Omamsszon

4Tt shall be the duty of the Commission to study problems and
questions with respect to the control, disposition, and preservation of
records and documents produced by or on behalf .of Federsl officials,
with-a view toward the dev elopment of: chPI opuate leolsla,t;n e recom-

&

il

H.R. 94-560—73
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mendations and other recommendations regarding appropriate rules
and procedures with respect to such control; disposition, and preserva-
tion. Such study shall include consideration of— - ST
(1) whether the historical practice regarding the records and
_“documents produced by or on behalf of Presidents of the United
" States should be rejectéd or accepted and whether such practice
should be made applicable with respect to all Federal officials;
“(2) the relationship of the findings of the Commission to the
provisions of chapter 19 of this title, section 2101 through section
2108 of this title, and other Federal laws relating to the control,
disposition, and preservation of records and documents of Federal
- officials; S S - : 4
«“(3) whether the findings of thé Commission should affect the
control, disposition, and ‘preservation of records -and.documents
of agencies within the Executive Office of the President created
for short-term purposes by the President; ' -+ -« '!

“(4) the recordkeeping procedures of the White House Office,
with a view toward establishing means to determine which records
and documents-are produced by or on behalf of the President;

“(5) the nature of rules and procedures which-should "apply
to the control, disposition, and preservation of records and docu-
ments produced by Presidential task forces, commissions, and
bOEl-I'dS; o B T O IR Y | RS IR -

%“(8) criteria which may. be used generally in''determining;the
scope of materials which should be considered to be the records
and documents of Members of the Congress; .. ", - . -

. “(7) the privacy interests of individuals whose communica-
*tions with Trederal officials, and with task forces, conimissions,
-and boards, are a part of the records and documents produced by
. guch officials; task forces,'commissions, and boards; and -
‘- “(8) any other probléms, questions, or issues which the Com-
" mission considers relévant to carrying'out itsiduties under sec-
tion 3315 through section 3324 of thastitler 7 = v . e

-,
P

“8 3318. Membership _ o

. %(a) (1) The Commission shall be composed of seventeen members
as follows: - (, . C - E S C

., “(A) one Member of the House of Represertatives appointed

.- -»by the Speaker of the House upon recommendation made by the
. .majority leader of the House; . =~ - .. : W

“(B) one Member of the, House of Representatives appointed

by the Speaker of the House upon recommendation made by the
minority leader of the House; . . L

“(C) one Member of the Senate appointed by the President pto

_tempore of the Senate upon recommendation made by the major-

ity leader of ‘the Senate; R SR

“(D) one Member of the Senate appointed by the President

pro tempore of the Senate upon recommendation made by,the

minority leader, of the Senate; .. . . .. - '

“(E) one Justice of the Supreme Court, appointed by the Chief

. Justice of the United States; . = - S

" «(F) one person employed by the Executive Office of the Presi-
dent or the White House Office, appointed by the President;
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.. “(G) three appointed.hy.the: Pres1dent by and with the advice
and .consent. of the Senate, from’persons. who are not officers or

: employees of any. government and who are specially qua.hﬁed to
.1, serveonthe Commlssmn, by virtue of thelr educatlon, t1 amlng, or

enpeuence Lt Py
‘,,‘ “(H) one 1epresentatu eiof the Depal tment of State appomted
..by the Secretary of State;. - . "

s rcise (X), oneirepresentative, of the . Depa1tment of Defense, ap-
p ;pointed by, the, Secretaryof Defense; ..
o er - d) s one representative’ of - the Depaltment of J ustlce, ap
. pointed” by, the. Attorney. General; -
T “(K) the Administrater of G‘renel al: Seu 1ces (01 hls delecrate) 3
“(L) the Librarian of Congress; |
“(M) one member of the American Hlstorlcal Assocmmon;
_ ’Lpp()lnted by the counseliof such Association} ..
5-' - "¥(N) one member iof ‘the’ Socnety <of" Amencan Azclnwstsn
‘1 ‘appoeinted: by’ such -Society; and- T R R LIS
“(0) one membe} of the Or oanlmtlon of An1e1 ican Hlstm mns,
' “appointed by such Or oanuamon AR AU Gie
“(9) "No*more than two members appomted undel paracrraph (1)
(G) may be of the same political party. i - L - "oy oir o o e
by A vacancy in-the Commission: shell be filled i m the mianner in
wliich the original appointment was made. -+ wv 7 o7
F(e) IE any memberi6f the'Comiission who was-appointed- to the
Commission -as a Meniber. .of the Congress leavé :such. office; or if any
member: of the ‘Commissioh .twho was-appointed :from: persons who
are not officers or employees of any government:becomes an - officer:
or employee of a government, he may continue as a member .of the,
Commission for, no longer than the sixty- day peuod begmnmg on
the da,te he’ leaves such oﬂice or becomes such an ofﬁcer or: employee,
as the case may be. T v
(d) Members shall be appomted for the hfe of the Commlssmn
“le) (1) Members of’ the Commlssmn 'shall serve without pay.:
“(2):While away from their homies or regular places of busmess 1n
the performance of ‘services for the Comm]ssmn mieinbers of the Coms=
mission shall be allowed travel expenses in the same niahner as pergons
employed intermittently-in the service of the Federal Government are
allowed. expenses under section 5703 (b)’ of title 5 5, United States Code,
except that per: ‘diem in lieu of subsistence. shall be -paid only to those
members of the.Commission who.are not fu]]-tlme oﬁice1s or employees
of the United States or Members of the Congress. .
“(f) The Chairman of the Commission shall be deslcmafed
lz )f(lioj (Pé §s1dent flom ‘among membe1s appomted under subsectlon
a -
“(g) The Commlssmn shall meet at the call of the Chanman or a
majority of its members. = .. . o, o, .

“S 3319:i -Director and staff.; ewpewts cmal comultants T .' T

i (ay-The Commission shiall appoint a Diréctor who shall be paid- a,t a
rate not to exceed the rate of basic pav 111 effect for level V of the
Executive Schedule (5 U.S.C. 53186).- 3

“(b), The Commission may appoint "Llld ﬁ‘( the pav of suoh addl-
tlom'] personnel as 1t deems necessa,ry k :

. .
¢ T S -

I
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* &{¢) (1) The Commission may procite teiliporary and intermittent
fervices to the sime extént as is aithorized by seétion 3109 (b) of title
5, United States Code¢, but at rates for individuals not té exceed the
daily equivalent -of tlie aninual rate of basic pay in éffect for grade
(GS-15 of the General Schedule (5 U.S.C. 5332). oA
"4(9) In procuring services under this subsection, the Commission
shall seek to obtain the advice and assistance of ¢onstitiitional scholars
and members of the historical, archival, and journalistic professions.
“(d) . Upon. request of the Commission, the hedd of any ‘Federal
dgency is authorized to detail, on a reimbursable basis, any of the per-
sonnel of such agency to the Commission to assist it in carrying out
its duties under sections 3315 through 3324 of this title. a
. “$.8390. Powers of Commission = e
“(a) The Commission may, for the purpose of catrying cutits duties
urider sections 3315 through 3324 of this title, hold such hedrings, sit
and act at such times and places, take:such téstimony, and receive such
evidence, as the Commission may .deem desirable. .- . ...~
“(b) When so authorized by the Commission, any membef or-agent
of the Commission may take any action which the Commission. is au-
thorized to take by this section. . L e c
- %) The Commiission may secure directly from’any- department or
agency of the United States information necessary to .enable the Coms
migsion to.carry-out its duties under section 3315 through section 3324
of this title. Upon request of the ‘Chaitman of. the Commission, the
licad of such depaitment:or agency shall furnish such informatiénto

the Commission. =~ . . -
“8 3321, Support services

“(a). 'The .Administrator of General Services shall provide to the
Commission on a reimbursable basis such administrative support serv-

v T T [N

jces and assistance:as the Commission.may,request. -

“(b)-The.Archivist of the United Statés shall provide-to the Com-
mission-on a reimbursable basis such technical and expert advace, con-
sultation, and support assistance-as the. Commission may request. -

' "4The Comuiission shall trangmit tortlie Preésiderit and t6 each House
of ‘the Congress a report iiot later than Magch 31;.1976. Such report
shall contain adétailed statenient of the findingsiand ‘éonclusions of
the Cominission, together With its yecoripiendations for such legisla-
tion, administrative actions; and other dgtions, as it déems appropriate.
“§ 3308, Termination - . R ! T

«The Commission shall cease to exist sixty days after transmitting
its:report under séetion'8322 of thistitlel. .7s " ey 7 .
«g 8824, Authorization of appropriations -~ K

“There is authiorizéd to be appropriated such sums as my be'heces-
saty to carty ot séetion 3315 thuough section 3324 of this-title”. -

. - . a
. Yol o 3 eyt Leq ¥

o

TEGHNICAL ‘AMENDMENT © .. 0 . L. -4
oy ° - 4 [ Vot o - P :
Tt T e T U S S O L L A RN B
Sgc. 203. The table of sections for chapter 33 of title 44, United
States Code, is amended by adding at.the end theréof the following
new items: '

v
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#3315. Definitions.
©2316. Establishment of Commission.
“3517. Duties of Commission.
%3318, Membership.
: %3319, Director and staff ; experts and consultants
' “3320. Powers of Comnusszon
| #3321, Support services.
“3322. Report.
| 3393, Termination.
i %3324 Authorization of appropriations.”.

- Approved December 19, 1974
LEGISLATIVE HISTORY

House Report No. 93-1507 (Comm. on House Admmlstratlon)
Senator Report: No. 93-1181 (Comm. on Government Opera-
tions) and No. 93-1182 accompanymcr SJ Res. 240 (Comm. on
Government Operations).
Congressional Record Vol. 120 (19*4) Oct 3, 4, consldered and
' p‘lssed Senate. Dec. 3, considered and passed House, amended. Dec. 9,
Senate concurred in House amendment Wlth amendments ;- House
concurred in Senate amendments.
Weekly Compilation of Presidential Documents, Vol. 10, No. 51:
Deec. 19, Pre51dentml statement.

[From the Federal Register, Tnesday, January 14, 1975, Washington, D C., Vol. 40, No. 9,
Part IV, pp. 2670—2671] .-

RuLes AND‘REGULAT,IO'NS
TITLE 41-—PUBLIC.CONTRACTS AND PROPERTY MANAGEMENT
CHAPTER 105—GENERAL, SERVICES ADMINISTRATION

PART 105-63-—PRESERVATION AND PROTECTION OF AND ACCESS TO THE
PRESIDE\TTIAL HISTORICAL ‘»IA’]'ERIALS OF THE NIXON AD\IINISTRATION

These regunlations are issued pursuant to and in antlmpatlon of the
nnplementatlon by the Administrator of General Services of Title L.
of the Presidential Recordings and Materials Preservation Act. Under
the Act, the Administrator assumes custody and control of the Presi-
dential historical materials of the Nixon Administration for the pur-
poses of (1) ensuring their physical protection and preservation and
(2) providing for Federal and public access. Bécause outstanding
Federal court orders prevent the immediate implimentation of the
Act; and the effective date of tliese regulations is postponed accord-
1ncrly, the General Services Administration invites comiments and
suggestions. These comments and suggestions should be addressed to
the General Services Administration (A), Attention ‘of: Execcutive
Assistant to the Administrator, Washington, D.C. 20405. Regulations
pertaining to public access, which are required under the Act to be
submitted for concrressmnal approval, will be published at a later date.

Chapter 105 is amended by the addltlon of new Part 105-63, as
follows: o
Sec.

105-63.000 Scope of part.
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SUBPART 105- _ ‘ .
Sec. y R : T

105-63.101 Purpose. S o R
105-63.102 Application. - - N
105-63.103 Legal custody. ) : a e o e
105-63.104 Definitions. [Reserved] o o sy
105-63.105 Requests or demands for access. -

SUBPART 105-(3.2—PRESERVATION AND PKOTECTION ’

105-63.201 TResponsibility. P

105-63.202 Security. o

105-63.203 Security areas.

105-63.204 Work areas. ’ N

105-63.205 Archival processing,

105-63.306 | Access procedures; .. - 0 S

105-63.207 Extraordinary, authonty durmg emewenczeq o

SUBPART' 105-63'3-—~ACCESS TO-MATERIALS BY FORMER “PRESIDENT NIXON, FEDERAL
AGENCIES, AND FOR USE IN ANY JUDICIAL. PROCEEDING .

P

L, ; o ’
Jf0_5—63'.301. Acdess by former President Nixoni, ‘ ‘ o
105-63.302 - "Access by Federal agencies. R o _ -
105-63.302-1  Access by the Special Prosecutor. .- | 1 KIS o T

105-63.303 Access for use in judicial proceedin"s o S .
: : . ., 1 {'

o SUBPAR’[‘ 165~83. 4—-—ACCESS BY THE 'PUBLIC '[RESERVED]
e BT P RN
§ 105-63.000  Seope of part '

This part sets forth policies and prooedm 68 concerning the pr eserva-
tion and protection of and access to the tape recor dmcr papers,
documents, memorandims.! trahseripts, and' other objects “and mate-
rials which constitute the Presidential historical materials of Richard
M. Nixon, covering the périod beginning January 20,1969, and ending
August 9,1974. . | o

oL T T T e A R

SUBI"AR’[‘ 105—-63.3 —GEL ERAL PROV ISIO\ 8

LA ' o . . . . .
1 ' Yot T ey, « L - yos

]054’3 ]01 . Purpose; e f EE

This Part 105-63 1mp]ements the provmons of ’Iltle I of the Ple
idential Recordings. and’ Materials Preservation -Act (Public- Law
93-526; 88 Stat.). Tt prescribes’ policies and procedures by which 'the
General . ~“Sérvices: Administration’ will = preserve, ' protect, and
provide access to the PreSIdentlal hlstorlcal materlals of the h‘lxon
Admuustlatlon. B e v v :

$ 105-63.102  Application’ o AR A

- This Part 105-63 applies to all of the Pres1dentml hlsl;orlcal ma,te-
rlals of. the Nixon Administration in the custody. of the Administrator
of General Services pursuant to the provisions of Title I of the Presi-

dential Retordings -and -Materials- Preservation Act (Public Law. 93—
526 88:Stat.1695). . + . ot e N
§ 105263103 - Lega,l eustody’ ¢ o el S
 The A'dministrator of General Services has exclusive legal custodv
and ,control of all Presidential historical materials of the Nixon Ad-
ministration held pursuant to the provisions of the Presidential Re-

cordings and Materials Preservation Act (Public Law 93-526; S8
Stat. 1695).

§ 105-63.104 Definitions [ Reserved]
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§.105-63.105 Requests or demands foriaccessy o0 L TV ey
- Except aé;“ﬁrb'\*i’d“d‘- in §105-68.302+1/. eath “agencywhich :recéives
a-‘réquest or 1égal demand foi access'to Presidential historical mate-
rials'6f the Nizxon Administration'shall:immediately. forsvard-the re:
quest or demiand t6 the Administratorof GeneraliServices. by 1t - 11
DRI I A L. LIPS '-lfi(l:'f-‘ti'ii.-_i'l‘s SN FUA VISR [N S 4 RIFYHTY

SUBPART 105—63.2—PRESERVATION AND PROTECTION *-{uti | 7 -

§ 105—63.201 . Responsibility

The: Adininistrator of ‘Géﬁé?ai”éf&‘&?i%éé’61‘-' fl"i'i"s"'d‘e',éi',xi*i‘12’7'&;(3,’61‘ lmgenﬂ is
R PSS T CE N N L R L s AL SR Uik I B
responsible for'the preservation and ,pp?t!e‘q‘f;gn of the '}‘)HQS‘]q'Q]}tlal has-
torical materials, He may airange with 0they Tederaligthcids; ating
pursuant.to appropriafe ‘Federal gf},t}}grifiy‘,‘ ! ~fo(r'_as‘stl’s‘\t_zm_ceL in 'thejr
presérvation and protéction. ' "~ T AT dnilp Suttidan -
. sabbi Hinle siobisvan g oo’
§ 105-63.20% SQCZL?’Zty saaoro A1 10l ago-gait (1
The Administrator of General Services or:his:designated agent:will
control access to: all‘areastdesignated: as security areasi;Tlhiatlcontrol
will include: SOOEETag Bt Ty g
_(a) Physical possession.ofialllkeys that:control ateess to;the;security
areas (A copy.'of each keynvillbe deposited iriilotations designatediby
current fire and/or national security regulations with instructions that
these keys may be used onlysinvinstdnces:ini which: the,Presidential
historical materialsor-their environs:are subjectito-damage orloss,All
suchremergéncy: use shall:be veported ito/the iAdministratois of Gieneral
Services or his designated -agent:as sooir ag-possible.); anduig {gmives-in
' (b) Bxclusive'knowledge ofall 16¢k combinhations that control.access
to the security areas. Copies of the combinationsrwill:be;placed in-such
Jocatioiis astare reqired by current fire’and/or, national security gegu-
lations and with'theiGS A Séeurity Division: (BIS)yOffice of; A-dminis;
tration)in sealed envelopes with.iristructions-that tlie/envelopes may
beT opened- only:in instancesiin:vhich:-the. Presidentiallthistorical
materialstor their environs-are ‘subject to: damage: -or.loss: Adl.such
emergency  use' shall «be; réported toithe vAdministrator, of General
Sétvices or hiés designated-agent ds:soonas possibleciviulid. 4d’¥ ¢4
§105-43.903, Seburityy‘areas” 71 L 0 o
" "All Presidential historical maferials currently” stored’ i Aiéad
secured by Executive Protection Service, controlled alirii ‘systefns
shall continue.to. be stored, in these orequally seciiié areds unléss the
are specifically_exempted in writing from such ‘Secirity by the Ad-
ministrator of General Services or his designated agent. ‘ji""::{;fzh :'_ ',"F',:
: ; . o - A S IR B H
§ 105-63.204 Work areas .« U cveen doil o o s pipen2 1 10y
Tl " Administrator ‘of ' Géheral “Servicesor ' his ‘designated- agént
il] provide appropriaté lacations within the Metropolitah:Area-of
£1é District of ‘Colainbid ay Work aréals'to:be used - for the purpose of
inventorying, indexing, réviewiilg and/ot eopying™Presidential -his-
forical ‘materials “in " accordaniés’ 'with!'Appropriate! “atthorizations.
When such work areas are in use, security shall be eqiiivalént t6ithat
in, effdet in ‘the Storage hrea’ figm “which' the Presidential historical
materials are rernoved unless the ‘Administrator 6f Geheral Séivices
or his designated agent waives such equivalent security in writing.

2N e s b T S e
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§ 105-63.205 Archival processing

- When -avthorized by the Administrator-of General Services or his
designated dgent, archivists may .enter; the security and work areas
for-the' purposes of performing, necessary archival processes on the
Presidential historical matexials. Access for archival processing shall
follow the p]ocedmes of palaomphs (“L) (b), (c) (2), (h). and (1)
of § 105-63.206. : o

§ 105-63.206 Access procedwes

(a) The Administrator of General Services or his deswnated aoent
will receive zuid/or prepare appropnate documentzuy authou?atlon
before each access authorized under this Part 105-63. :

(b) The Administrator of Genei al"Services or his des10'nated agent
shall” determine that edch aceéss is thoroughly documented L‘lch
documentation shall include: _

(1) Reasons forthe ccess; oo e

C(2): T1meo:ftheaccess, Y L =

(3) Individualssinvolv ed: in the access mcludmfr each mdnudual s
dem ee of security clearance;

. ’(4) Récord of allactivities duringthéaccess;- S

() 'Record o:ﬁ all Pr esulenbml hlStOI‘]C‘ll mateumls r moved, 1f
anw camdiii oy s e et S e .

& 6) Tm‘le of the completion of the access.

i(o) “The Administrator of General Services or hls deswnated 'went
will determine that each’individaal having access to the P1e81dentnl
historical materials has a security clearance equivalent to the highest
degree of national security. cla331ﬁcat10n that may be apphcmble to
anv of the'materials examined: ... .« .

(d) Prior to:each aceess. Whlch may 1esult in the erumnatmn of
Presideritial -historical . materials that-relate to matters- of national
security, the "Ardministrator. of \General Services. or his. deswnat;ed
agent shall noti fy the Counsel to the President who shall be given the
oppmbumty to- examine these. materials and raise any objections,
defenses, or privilegesto prevent or limit the proposed access.

(e) The Administrator -of (zeneral:Services or his designated agent
will provide former Pr esident Nixon or his designated attomev or
agent prior._ notlce of, and a]low hlm to be pr esent during, each
authm 1zed access. . ’

(f) “Each’dceess to the secu] ity areas. slnl] occur only in the presence
of the Admmlstlatrn ‘of Gerneral’ Sérvices-or his designated agent. At
least two persons sha]l be present at a]l times that the seeur ity areas
are occupied. - -

(g) Al security areas which c11r1ent1y require the presence. of the
17.8: Secret Service during access and such other security areas as are
designated by the -Administrater of General Services or his designated
aoent shall continue to.-requize. the presence of one or more. representa-
tives of the 17.8. Secret Seryice or such other Federal security agency
as is designated. by the, Admmlstl ator of General Services or -his
deswnated agent. - -

(h) Jf any of the nnterm]s now ]ocated in securlty areas requnmrr
the presence. of: D :S. .Secret. Service du1 ing-aceess are moved to. other

T T
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locations, access to such new locations shall also require the presence
of security agents as provided in paragraph (g) of this section, unless
their presence is specifically exempted in writing by the Administrator
of General Services or his designated agent.,

(i) Whenever possible, a copy, which shall be certified upon request,
instead of the original documentary Presidential historical material
shall be provided to comply with a subpoena or other lawful process or
request. Whenever the original documentary material is removed, a
certified copy of the material shall be inserted in the proper file until
the return of the original. -

§ 105-63.207 Ewxtraordinary authority during emergencies

In the event of an emergency that threatens the physical preserva-
tion of the Presidential historical materials or their environs, the
Administrator of General Services or his designated agent will take
such steps as may be necessary, including removal of the materials
to temporary locations outside the Metropolitan Area of the District
of Columbia, to preserve and protect the materials.

SUBPART 105—63.3—ACCESS TO MATERTALS BY FORMER PRESIDENT NIXON,
FEDERAL AGENCIES, AND FOR USE IN ANY JUDICIAL PROCELEDING

§ 105-68.301 Access by former President Nizon :

In accordance with the provisions of Subpart 105-533.2, former
President Richard M. Nixon or his designated agent shall at all times
have access to the Presidential historical materials in the custody and
control of the Administrator of General Services.

§ 105-63.302 Access by Federal agencies

In accordance with the provisions of Subpart 105-63.2 any Federal
agency or department in the executive branch shall at all times have
access for lawful Government use to the Presidential historical ma-
terials in the custody and control of the Administrator of General
Services.

§ 106-63.302~1 Access by the Special Proescutor

Pursuant to § 105-63.302, the Special Prosecutor or his designated
agent shall at all times have priority access to the Presidential histor-
ical materials relevant and important to ongoing criminal investi-
gations and prosecutions within his jurisdiction in accordance with
the agreement of November 9, 1974, among the Special Prosecutor,
the Counsel to the President, the Director of the Secret Service, and
the 'Administrator General Servicés. The Administrator of General
Services shall provide access pursuant to this subsection after the
Counsel to the President has determined that the access is in accord-
ance with the agreement of November 9, 1974, and has transmitted
the Special Prosecutor’s request for access to the Administrator of
General Services for his determination that the access is authorized
under this part. The agreement reads as follows::

Whereas, Gerald R. Ford, President of the United States, has
determined and informed his Counsel that the due administration of
justice and the public mterest require that the Special Prosecutor
have prompt and effective use of those Presidential materials of the
Nixon Administration now located in the White House complex that
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4 N g ) TS . e ol .. S T P |
are relevant afid ‘im{)‘orta'lyit to”Srigoihlg “érifinal investigations ‘and
prosecutions within the Special Prosecutoi’s jurisdiction; and- =~ °

Whereas, this Agreement, if implemefited, would accommodate the
needs of the Special Prosecutor with respect to Such materials; -

Now, therefore, the undersigned have agreed as follows: .

1. Upon letters from the Special Prosecutor to Counsel to ‘the
President specifying those materials that he has reason to believe are’
relevant to specified criminal investigations or prosecutions within
the Special Prosecutor’s jurisdiction and explaining why access to
such materials is important to a full and 'flair resolution of those
investigations -and prosecutions' the Special Prosecutor or his des-
ignees shall be afforded access to the materials under the following
procedures: . o ' : ‘

a. Documents. 1. Where files are,organized by subject matter,
only those files may be examined which, because of their-titles,

' - may contain documents relevant to these specified investigations
and prosecutions. -~ e : c

2. Where files are organized chronologically, only that portion
of the files covering the time period relevant to the request may
be examined. S | : :

8. Where no chronological or subject label is on a file, the file
may be examined: to'determine whether the file contains revelant
materials. ' T . .

' 4. In order to assist in these searches, the Special Prosecutor
i»  may request the dssistance of members.of the archival staff as-
signed to the White House in making a list of file titles or other
Index. S o ‘
b. T'ape Recordings. Only the tape recordings of conversations
., specified by letters, according’ to*the above procedures may be
" listenedto. ' T, bt . L
. 2. The Special Proseciitor shall be'allowed to make copies of only
those tdpes of cbnversdtions and documénts that he determings are
relevant to criminal investigations or prosecutions within his jurisdié-
tion, Prior to the Special Prosécutor.receiving such copies, Counsel to
the Président may review tlie’copies, to determine, whether they may
not be disclosed for reasons of national,security. The originals of any.
tapes and. documents, coples of which are provided.to the . Special
Prosecutor, shall be retained-and,’if mecessary for a crimina pro-
ceeding, will be given to the Special Prosecutor for such proceeding’
in exchange for the copies. ., TN IR T
' 3. Richard M. Nixon or his attorney or designated agent shall be
given notice of, and-may be present during, searches pursuant to this
Agreement. Also, Mr. Nixon or his attorney or designated agent, shall
be afforded access to.and/or copies of those tapes of conversation and
documents for which the Special Prosecutor is allowed copies. The
Counsel to the President also may designate individuals to be present
during these searches. . = .+ . : .
- 4. No Presidential materials shall be removed to locations in Wash-
ington, D.C. .other than the White House complex without the ap-
proval of the Special Prosecutor and no portions of such materials shall
be removed to locations outside of the District of Columbia without
an indication from the Special Prosecutor that he has no further need
for such portions, except upon court order.

.
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105-63.401-2 Segregation and review ; Senior Archival Panel; Presidential Ma-
' terials Review Board. )
105-63.401-8 - Notice of determinations.

105-63.401—4 Appeals. o
105-63.401-5 Transfer of materials..

105-63.402 Restrictions.

105-63.402-1 Materials related to abuses of governmental power. .

105-63.402-2 Materials of general historical significance unrelated to abuses
: of governmental power.

105-63.402-3 Periodic review of restrictions,

105-63.402-4 Appeal of restrictions.

105-63.402-5 Deletion of restricted portions.

105-63.402-6 Requests for.declassification.

105-63.403 Reference room locations, hours, and rules,

105-63.404 Reproduction of tape recordings of Presidential conversations.

105-63.405 Reproduction and authentication of other materials.

105-63.406 Amendment of regulations.

§ 106-63.104 Definitions

For the purposes of this Part 105-63, the following terms have the
meaning ascribed to them in this § 105-63.104.

@) Presidential historical materials—The term “Presidential his-
torical materials” (also referred to as “historical materials” and “ma-
terials”) shall mean all papers, correspondence, documents, pamphlets,
books, photographs, films, motion pictures, sound and video record-
ings, machine-readable media, plats, maps, models, pictures, works
of art, and other objects or materials made or received by former
President Richard M. Nixon or by members of his staff in connection
with his constitutional or statutory duties or political activities as
President and retained or appropriate for retention as evidence of or
information about these duties and activities. Excluded from this defi-
nition. are documentary materials of any type that are determined to
be the official records of an agency of the Government; private or
personal materials; stocks of publications, processed documents, and
stationery; and extra copies of documents produced only for con-
venience of reference, when they are clearly so identified.

(b) Private or personal materials.—The term “private or personal
materials” shall mean those papers and other documentary or com-
memorative materials in any physical form relating solely to a per-
son’s family or other nonpublic activities and having no connection
with his constitutional or statutory duties or political activities as
President or as a member of the President’s staff.

(¢) Abuses of governmental power popularly identified under the
generic term “Watergate.”—The term “abuses of governmental power
popularly identified under the generic term ‘Watergate’” (also re-
ferred to as “abuses of governmental power”), shall mean those al-
leged acts, whether or not corroborated by judicial, administrative or
legislative proceedings, which allegedly were conducted, directed or
approved by Richard M. Nixon, his staff or persons associated with
him in his constitutional, statutory or political functions as President,
and (1) are or were within the purview of the charters of the Senate
Select Committee on Presidential Campaign Activities or the Water-
gate Special Prosecution Foree; or (2) are circumseribed in the Arti-
cles of Impeachment adopted by the House Committee on the
Judiciary and reported to the House of Representatives for considera-
tion in House Report No. 93-1305.
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" (d) General historicalsignificance.—The térm “general historical
significance” shall mean having administrative, legal, research or other

historical valué as evidence of or information about the constituti onal
or statutory duties or political'activities of the President, which an
archivist has determined is of a quality sufficient to ‘arrant the re-
tention by the United States of materials so, designated. . o

(e) Archivist—The térm “archivist” shall mean an employée of
the General Services Administration who; by education or experi-
‘ence, is specially trained in archival science. - . .07 " - .

() Ageney.—The term “agency” shall mean an executive depait-
ment, military department, independent régulatory or honregulatory
agency, Government corporation, Government-controlled corporatior,
or other establishment in the éxecutive branch of the Government,
including the Executive Office of the President, For 'purposes’ of
§ 105-63.302 only, the term “agency” shall also ‘include the White

HO'LISBO_fﬁCQ. . R St DA

(g) Administrator—The term “Admimstrator” shall mean the Ad-
ministrator of Géneral Services, ot his delegate as pi"o(‘vided herein or
by separate instrument. o T ;

(R) Initial archival processing—The ternm “initial archival process-
ing” shall. mean thé following.generic actsiperformed by‘archivists
with respect to the Presidential historical materials: shelving boxes
of documents.in chronologicali: alphabetical, numerical or, other
sequence ;. surveying:and developing .a.location,register iand <ross-
index of the boxes; arranging materials; reboxing the documentsand
affixing labels; producing finding aids such. as folder title lists,-cross-
indexes, and. subject lists; reproducing and,transcribing tape record-
ings; reviéwing the materials .o identify. items that appear subject.to
-restrictions identifying .items, in. poor physical condition iand assux-
Ang their preservation; and identifying.materials requiring further
processing.. P S S PR L s

(2) Staff —The term “staff” shall mean those persons whose salaries
were paid fully or paitially from appropriations to:the:White House
-Office or Domestic.Council, or whoswere detailed on a-nonreimbursable
basis to the White House Office or -Domestic;Gouncil from any other
Federal activity; or those persons who were otherwise designated as
assistants to the President, in connection. with their service in that
capacity; or any other persons whose files were sent to the White
E}ouse Central Files Unit or Special Files Unit, for purposes of those

{(4) National security classified infm:mcitimi.—The' term “national
security classified information™ shall mean any, matter which is secu-
rity classified under existing law, and has been or should be designated
as such. '

o SUBPART 105—-63.4—-ACCESS BY.THE PUBLIC °
§ 105-63.400 Scope of subpart R |
This subpart sets forth policies and procedures concerning public

‘access to the Presidential historical materials of Richard M. Nixon.

§ 105-63.401 Processing period

- (a). For 30 calendar days following the effective date of the régqla-

tions in this subpart or the vacation of court orders preventing their
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implementation, whichever is later (hereinafter, the “effective date”),
the  Administrator, ",W[i]l__re‘f_l,;a,_in‘;f‘i'pln‘ ‘archival processing of any' of
the Presidential "historical méterials’in the Administrator’s” ciistody
and, ¢ontrol te] permit aniy' person to take such action a5 te deems ap-
propriate’to protéct his legh] rights. Diiving this 30-day period; the
Administrator will linlit'activity Mvélving the miaterials to authorized
-agcesses under, Subpdrt, 105633 of thispait, ™[I0 [0 !
1 (B), At theiend of thé'30°day period deséribed 1n paragraph (a) of
this*'séction;  the" Administratol” will' éommence. the inifial *archival
Progessing of the materials, ;A5 soon theoafterd is possible, the ‘Ad-
mtnistrator will open for public accéss all of the faterials in the'Ad-
[pustrator’s custody and control Which are heither réstricted pusuant

o' §:105163.409, nor subject . to’ Sitstanding clainis oF petitions decking
B A S P R I N e ARSI L0 R T S SR I el TR BT UL &
$uch resiiction. The Administrator will'oben foi: public'access each
Antegral file, segnient of, the .materials’ upon ¢dmipletion of initial

archival ‘processing on that segiment. Insofar as practicable; the Ad-
Jnistrator, will ,give, priovity 1 such, initial archival proteésiiiy’to
Tnaterials; relating to, abuses gf{ governmental” j);o}vter.i as "defined. in

§105-63.104 (). T 7 " E s ag i) A e

. kit L MR
§105<63.4011 11 Rightsiand privileges; right to afasrtrial » | .
-t:(a) 'Within 90 calendaidays from'the effectivé date, any pérson
-claiming the need to protett an opportunity to assext a-legal or consti-
tutional right orprivilege which wotld prevent or limit'public access
toany of the materials shall'notify the Administrator in writing of the
‘claimed right or-privilege and the specific materials to which it relates.
"After consultation with appropriate Federal agéncies, the ‘Adminis-
trator will notify the claimant by certified mail, return. receipt
‘req]uest;e‘d, of his decision regarding public access to the pertinent mate-
Tials: If that decision is adverse ‘to the claimant, the Administrator
“will refrain from providing. public acéess to-the pertinent ‘midterials -
for at least 30 calendar days from receipt by the claimant of such
IlOtice. r B et .-A. l- e B - - . A ’

_(b) Within 90 calendar days from-the effective date, officers of any
‘Federal, State, or local court and other persons who believe that public
‘access to-any of the materials may jeopardize an individual’s right to a

fair and jmpartial trial should petition the Administrator, setting
forth' the relevant'circumstances that warrant withholding specified
materials. After consultation with appropriate Féderal agencies, the
‘Administrator will notify the petitionér-by certified mail;'return ye-
.celpt requested, of his decision regarding public access to the pertinent
‘materials. If that decision is adverse to the petitioiier, the Administra-
tor will refrain from: providing ‘public access’to:the pertinent mate-
tials for at least 30 calefidar-'days from'recéipt by the petitionier of
such notice. o

(¢) In his'discietion, the Administrator may ¢onsider claims and
petitions described in paragraphs (a) and (b) of this subsection.after
the expiration of 90 calendar days from the effective date. = .~

_§‘1.0'.46‘3.-.401_—2 . Segregation and review;. Sendor  Archival
Presidential Materials Review Board o -
(a) During the processing period déscribed in.§ 1056-63.401(b), the
Administrator will Assign archivists to segregife private or personal

e,

N
Panel;
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precedential value, the archivists s

materials, as defined in- § 105-63.104(b). The archivists shall have
sole responsibility for the initial review and determination of private
or personal materials. T , _
. (b) During the processing period described in § 105-63.401(b), the
Administrator, will assign. archivists to segregate materials neither
relating to abuses of -governmental power, as defined in § 1053+
63.104(c), nor otherwise having general hisforical significance, as de-
fined in §105-63.104(d). The archivists shall have sole responsibility
for the initial review and deterinination, of those materials which are
not related to abuses of governmental power and do not otherwise
have general historical significance,’ ' '

- (¢). During the processing period.described in § 105-63.401(b), the
Administrator will assign archivists to segregate materials subject to
restriction,, as. prescribed.-in § 105-63.402. The archivists shall have
sole responsibility for the initial review and determination of ma-
terials that should bie restricted. The archivists shall insert a notifica-
tion of withdrawal at the front, of the file folder or container affected
by the-removal of restricted material. The notification shall irclude
a brief description of the restricted material and- the basis for.the
restriction as prescribed in § 105-63.402. ‘ _ L B

(d) If, during the processing period described in § 105-63.401 (b),
the archivists should discover any materials which they determine
reflect an apparent violation of law which has not been the subject of
prior investigation, the archivists shall bring the material to the atten-
tion of the Administrator for referral to the Department of Justice or
other appropriate action. .

(e) If the archivists are unable to make a determination required in
paragraphs (a), (b), or (c(% of this subsection, or if the archivists
conclude that the required determination raises significant issues in-
volving interpretation of these regulations or will have far-reaching

hall submit the pertinent materials,
or representative examples of them, to a pahel of senior archivists
selected by the Archivist of the United States. The panel shall then
have the sole responsibility for the initial determination required in
paragraphs (a), (b), or (¢) of this subsection.

(f) If the Senior Archival Panel is unable to méake a determination
required in paragraph (e) of this subsection, or if the panel concludes
that the required determination raises significant issues involving
interpretation of these regulations or will have far-reaching prece-
dential value, the panel shall certify the matter and submit the perti-
nent materials, or representative examples of them, to the Presidential
Materials Review Board. ,

(g) The Presidential Materials Review Board (“Board”) shall con-
sist of the following members, appointed by the Administrator: -

(1) The Archivist of the United States or, on those occasions
when he is unable to be present, his delegate, who shall serve as
chairman; |

(2) The Librarian of Congress or, on those occasions when he is
unable to be present, his delegate ; and ‘

(3) A person, distinguished in archival science, history or po-
litical science, who shall not be a Federal employee or official,
nominated by the Council of the Society of American Archivists.
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",’T'l '; T i pri 1 g o Vo sy bn i b 2 el du alieb s DI PR YT ]
. The'Board shall meet at the call’of the Chairman. The'Board may
consult with officials"éf'interestéd Federal'agencies in formulating its
recommendations, . . .S L IR B
“I'(1{) When'thé mattér ‘certificd t6'thé Béaid by the Senior’Archival
Panelinvolves a détermiiiation Tequired'in' paragraphs'(a) or'(b) 'of
‘this subsection; the Administrator Will'publish 'nétice'in the Federal
Reégister of the'materials to be' considered by the Board. Tn ‘order 'to
rotect, the, privacy ‘of persons who iy have such' an interést in'the
miterials, the notice shall ‘consist’'only 'of & generic description’ aiid
listing' 6f-the materials’to’ be 'considersd’ by’ the Board., Any ' person
may intervene in the Board’s consideration by petitioning the Admin-
AeTHTY Y fete fasgedd s e POELR BRIk el »d.[yxn R ATt LY I A
istrator 'in writing within''30*¢alendar;days of ‘publication ‘of notice.
The Board shall 'subiiiit/ts the ‘Administrator its wiitten recominénda-
- ‘tion, together With'disSenting'and ‘conéurTing’opinions;of the'proper
categorizition and disposition'of the pértinent materidls’ The Admin:
istrator will inake the firnial 'administrative'detérmination. If the deter-
Taination. of the A dministrator is'different from that Técommended by
the Board, he"'will'state lis reasons’in'writing.' The ‘Administrator
O RO P R L Teg st 1. . e AT T L L
will notify the'petitioner' by cértified mail, return receipt requested, of
the final administrative determination.*Ihe” Adninistrator will"re-
frain’ fiom transferring any "matérials”in accordance! with §'105-
63.40115(a) as'a'result of the firial administiative determination for 'at
(AN - L LR TR R AN PR B L L S N S A T R L RS (ALY IR TEERASILIACLY A & I |
12ast’30 ‘calendar’days from the petitioner’s receipt of such notice.. ’
(), When the matter certified to ths' Board by, the 'Seniot Atchival
Panel involves a detérmination réquired in paragraph'(c) of this sub-
section, the Board 'shall recommend an initial ‘detérmination’to’thé
Senior Archival Pansl. Shichshall ‘retdin ‘the do1é 'Yesponsibility Tor
tho initial determination. ' He 7tz o) I Lty L) sl g
S Faeem s e asandt totaniintyh bethipoe ody tadt abndoien
-§ 106-63.401-8: 1, N otice of . determinations{y Yo qioitniriptodei wirivlo
- Phe vAdministrator! willipublish+int thé:Federal . Régisternotice- of
the’ initialioarchivalldeterminations: described:.in «paragraphs-t(a)
andi (b) fof §105-63.401-21and of the finil administiative détermina-
tions ! described!.ini paragraphi(h)of1§'105<63:401-2 ;and paragraph
(d) of §105-63.401-4. Intorder to:-prétect the privacylof persons;who
'may -have such:an'interest inthe ségregatedimaterials, the notice shall
consist only ‘of asgeheric description 'and Jisting of the materials.that
the fAdmin}istrator proposes to transfer’ l:LSlpr'ov‘idt?d'in? §/105.63.401=5.
N I EETITE S (O GOt “ ) gr e . . Yed g g
Y Y 1 A T AR S L
1,:i(2) Within 80 calendar,days of publication of the notice prescribed
in § 105-63.401-3, any person may petition the,Administrator;on the
grounds. that, anjinitia) archivalydetermination,.described, in §105-
63'401'72,(3’):01‘ (b)w]S.ID_. (?ITQP"-,”'O'!U{'. crendo onn 'gfz; !f"“‘_‘l;' ‘r!? T l»'i;'
(b)Y Richard M. Nixon, or his designated agent or heirs, may pett-
tion, the ‘Administrator,at, any time,on the,grounds.that an initial
. archival determination described in §'105-63.401-2(a), or,(b) ,is in
©LTOY. o1, 71 = infegpenu wetntb) 16 st 220’ ) 1o pratnd e ToacT () .
(¢) Upon receipt by thesAdministrator of a.petition described n
paragraphs:(a).ori(b), of this subsection, the iarchivists shall submit
the, pertinent materials,, or.jrepresentative examples of -them,-to the
Presidential Materials Review.Board.. {j .o ) it rl b
(d) Upon consideration of appeals as described ih paragraphs (a)
or (b) of this subsection, the Board shall submit to the Administra-
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tor its written recommendation, together with dissenting and con-
curring opinions, of the proper categorization and disposition of the
pertinent materials. The A dministrator will make the final adminis-
trative determination. If the determination of the Admimistrator 1
different from that recommended by the Board, he will state his
reasons in writing. The Administrator will notify the petitioner by
certified mail, return receipt requested, of the final administrative de-
termination. The Administrator will refrain from transferring any
materials in accordance with § 105-63.401-5(a) as a result of the final
administrative determination for at least 30 calendar days from the
petitioner’s receipt of such notice.

§ 105-68.401-5  Tromsfer of materials

(a) No sooner than 30 calendar days from the publication of notice
prescribed in § 105-63.401-3, or, in the event of a certified determma-
tion or an appeal described in § 105-63.401-2(h) or § 105-63.401-4,
respectively, no sooner than 30 calendar days from the petitioner’s re-
ceipt of notice of the final administrative determination, the Adminis-
trator will transfer sole custody and use of those materials determined,
in whole, to be private or personal, or to be neither related to abuses
of governmental power nor otherwise of general historical significance,
to former President Nixon or his heirs or, when appropriate and after
notifying Mr. Nixon or his designated agent, to the former staff mem-
ber having primary proprietary or commemorative interest in the
materials. '

(b) Materials determined to be neither related to abuses of govern-
mental power nor otherwise of general historical significance, and
transferred pursuant to paragraph (a) of this subsection, shall npon
such transfer no longer be deemed Presidential historical materials as
defined in § 105-63.104(a).

(¢) When it has been determined that only a segment or portion of a
document, recording, or other material is private or personal, or is
neither related to abuses of governmental power nor otherwise of gen-
eral historical significance, the Administrator will retain custody of
the whole recording document, or other material, but will restrict ac-
cess to the identified segment or portion. Copies of the pertinent ma-
terials will be transferred to former President Nixon or his heirs or,
when appropriate and after notifying Mr. Nixon or his designated
agent, to the former staff member having primary proprietary or
commemorative interest in the materials.

§ 105-63.402 Restrictions

8 105-63.402-1 Materials related to abuses of governmental power

(a) The Administrator will restrict access to materials determined
during the processing period to relate to abuses of governmental power,
as defined in §'105-63.104(c), when:

(1) The Administrator, in accordance with § 105-63.401-1, is in
the process of reviewing or has determined the validity of a claim
by any person of the need to protect an opportunity to assert a
legal or constitutional right or privilege; or

(2) The Administrator, in accordance with § 105-63.401-1, isin
the process of reviewing or has determined the validity of a peti-
tion by any person of the need to protect an individual’s right to a
fair and impartial trial; or
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-0 1(3) Fhie reledse of the materials wouldwiolate a Federal.statute,;
St OT o itogeily D goitssitonagim oy oy 1o ENSaan u?xirmu
-sintiin}(4) The.release: of- the materials would, disclose; or ,compromise
=i rnatiehal (security classified jinformationy Hoxwever, the Adminis:
=ifl trator;may.waive this restriction;when ot bt nroerl dangallih
7t pao,1:3(1) (Ar) v The requestér;is.engaged dni‘ja historical research
-3 iiproject ;.or (( B)thelrequester is a former-Federal oficial who
71 eoihad been appointediby thie-President to a Jpolicymaking posi-
Laitil ol tiontand who( seeks! accessronly ,to those. classified materials
“tl} tiotiwhich -he)originated, . reviewed,: signed, or;received, while:in
public office; and RO 951 0 1090 1 =T 1T o

_(11) The requester has @ security clearance equivalent to the

R T R T A I T N P S e TR P P a
i tor e highest, degree pf national security c‘llass1ﬁ9at1011 that may bé
9y ot LS K FOY ARLLE Py el as A Y (013 T crirete gy ey * 4
”hf ‘”_‘ "apph.c%ble‘ to'any of the'materials itpjbb"ezgammgd ;and”’
oty ., - (1) The "A'(f_h‘f.lll‘l‘llst!l‘athr‘has’déﬂ?@rl’fi}llédf.th@t"t,llé" heads of
1 5 agencles hdving subJect'fmatter"111tere'st:111'thef'matenal do 1ot
. - g odag vl Tt R I R A LT L Y R P i Ry A by i \
chan b s0RI€Ct B0 the ranting'of access to the materialsy and /197"t
"’IU-HHL.!- B A T A I TR T I N T T O I, O e o b
botiinree s (07 ) Lhe reqliseter his' sidghed 4 stateifient,satistactor’y to
oy, o 020 Administiator afid to the hedds of dgenties Having subjéct
s Juatter. interest' i’ the 'material,“which’ declarés that 'the’ re.
AN I | A I T LR P SR T P SO VEAOY da R IVEED et AT g Y TE
1o i L duester will not publish, diselose, or io,the_'r\_wise compromise
RS SN IS C¥ ety b freget Al S e T TN T ey - ,‘-“'1 PRSI ys Hr i ttemd
st 1 the classified material to be examined 'and that the requester

(.= Ci0p 1 vy her pf BRI PO N e (1 4]0 £ R IR ETY
[ ‘has been'made’ Aware'of Federal criminal statutes which. pro-
atld 11 ,']-b" 190871352 Pesddh 7 “Hiye #7305 Y IR PSR U
hibit the' compromise or''disclostire of!this information. |

targleina i

. . . - rrrioieanlglr

: (b) The Administrator may gestrict aceess.to portions of miaterials
UL R e N T P TR N R Y I 1 ~iitearke e i)

d,(_ej:ermn‘led .to‘,relatg to,a,bu!ses ‘o!f’ goyernmen ,:_Ll}pox've; then‘t!h‘e relgaﬁe

FOIRTRLITE TR T Lajerifg j b s L LA NI S L Tt pfr flayrFen pqaifenatia

of those portions would teénd to entharrass, dainage, or Harass'living

ek g y

MU Ak A L Pt Y I AN AL IS A=At + )i SRR LR
-persons,’and the’ deletion’ of those, Portions Will not distort, and' théir

L AR IO I e e A N e NN R R TV O U R TN T o S s R e
retention’is not 'essential 'to an understanding of; the substantive con-
/
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tent of the mat ) P : G AT GEeI T g sk
s?.lu (:Ji:?n-n(:’-u {JL“GJIllla;ll,Sl_,)_ I _',Hfln Te:011 b‘).’”sﬁ'i‘ﬂﬂf’» o] =fii 37 u‘n[ AT

§106-63:402-2; Materialsiof: general-historicals significance wmrelated
-wwigto.abises)6f.governmental poweryrive, 1o zoznd s ot Lotalys o jing
lu(a)vPhe Adminigtrator will testiict abcess to faterials: detérmined
during the procéssing:period toibe of generilistorical signifbance]
but: nigtielated £6 abusesiof govérnmental>power, under!onelorinore
of 'thie ‘circunistanices/specified in §105268.40221(a)tini ol Hiw cliim
I(b) 2The Adniinistrator may: restrictiacesss to Thaterialg of (general
historical 'significancs; bt hot! fekitsd "td! abuses'of governmental
power, when the release of thest materialsiwould 111 »7/is0manineg
(1) Disclose or compromise trade secrets:or,commercial or,fi-
Jnancial information obtained .from .a person and \privileged or
C\(")‘nﬁdEI‘ltlallg‘O‘]}“\‘ [ TRNYIY) ‘\‘.\ 3y g‘;'r\.\ 4 /.\"‘ns v -\\ \‘h .L -:.~1y;’\-' ey
b (0°(2)! Constitite, 4 -clearly” imwarrantsd invasion' fof: personal
R ')ijll"iv'ﬂ'c':_"{? ;r-o-i:' £10g 1O an-udy O3 ‘)J.m');l Gl | sm'x:.:z;‘ ‘%'Ilf;::'.:;'y(l)'!(i. hd 'ﬂ'_;[xrl 113
, (3), Disclose or, compromise'investigatory materials E{f)‘iﬁ'{:iiled‘

oy

- 7 or law enforcenmient purposes s'ort 0T DVt f iy

MY (4) "Tend' to"embariass? dimage, ot hatass living Persons.
o Vi O3 T VUGIRTOE0 (£ TP JIOMST Gy 000 ST Lo (0 Ty Tig 0
§ 105-G5.408-5 Periodic, Tevierws of, restrictions vy 1-i 16 1.4h)
niThe Administratot.iperiodically swilli.assign 1archivists' to review
materials placed under restriction-by §1105<63.402 and-to make avail-
able for! public access those materials. which;lwith:the passage of time
o e [stbhonded bas-iint
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LY ' T e T , AT I ‘-:f“-. o e ! re . ]z . L
o othé! circumstaniéss, o longer tequire restriction. If the archivists

are unable to determine whether: certain. materials shonld remain re-

e . .. . L .. s . P B 0 el o
stricted, the archivists'shall submig the pertinent m aterials, or repre-,

sentative examples of them, to-the, Senior Arehival,Panel described

in § 105-63.401(e)y which shall itheh: have the responsibility for de-
termining if.the materials.should. .remain .Testricted.” The _Senior
Aichival Panel may seek .the, recommendation. of tllgi'l?‘l;eis_’idéntjal,
Materials:Review. Board, in the manner; prescribed in paragraphs (f)
and (i) of § 105-63.401-2, in.making its determination., - : co
;§‘1'0:5—‘(3’5’.402—.4"A?’)pédl;pf restrictions v T Lt Tt L LS
Upon the petition: of any' réééatcher 'whi' claims in writing 'to the
Administrator that the restriction’ of specified materials'istinappro-
Ppriate-and should be rem oved; the.archivists shall.submit the pertinent
materials, cor representative, examples,of .them, to ‘the Presidential
Materials Review:Board described in,§ 105-68.401-2(g). The Board

shall review the. restricted -materials, consult with interested Federal

agencies as necessary; and-make a, written recommendation to the Ad;
ministrator, including dissenting.and congurring opinions, as. o, the,
oontinued réstriction: of allior part.of the pertinent materials. When

ihe defermination ofithe Admmistrator is;different from.that, recom:,

T iy . R e T i M
mended by the Board, he will state his reasons.in writing. The Admin-

- i A s k . A SN NI
istrator awill.notify thepetitionesof the final administrative, decision.
! T oes ke aipr T e e N e ) .' P
§ 10:3"76’3.40275@'_‘@1@%@@7@ of 'mstrwtcfd DOTEIONS s (e < v U s
[YEENN S A S B8 (T E P KR IS S0 M TITE & TR RTIT AR IR 4 S LA NIRRT 11
.iThe Achnnns}:r‘a{?qf will p:f*,o‘r\'zl’d‘e' ‘30 réquaster 'aiy Yeasonably segte:
. VY F R Vi .p L S [ pord btr gtk gevge oy, Vel At B
gable, portions of Otherwise restiicted  matéiials aftér the'ldeletion
W A Al el L qeedy I IR e T IS T0 CO AR N PR LD Y U ! A A J - g
of the poitions which'are détriktedminder this's 1051—63’.4%02: I ‘_; j"f‘ i
i o . o St ol oan b gt gl ciniads
§ 105-63.408-6 Requests for eclassification i
g ‘. A TR A ORI TR 1 Sf'i \y\\| PR ’ Ctawag - o\ ¥
,,Qh allenges, to, lt.hef‘c‘]z'xISSJﬁg_(!tl?l‘l aa}d're;quests for .the' decla§31ﬁcat1011‘
Vol ie, S5 AT ML D N I TG 1 5 TR AN ¥ T L& TH A& .
of natienal security clf%.,ssﬁed _pllz}?t}a'g’m;lé shall' be Fovériel ‘by‘the pro-
TR R T T P s S R AT A W T S T I TR o s s gy g g
visions -of '§105-61.104, ag Tiar Ay, b anishided fidm’ time to time.
A E R H A S O TIN FI W TREDE .’I)d.(u’_(rilf FEBy aalilargb vl et uarago )ty
§705-63:408 Referende room lovations, howrss 4nd 1ules « o iivyult o .
- THé Administiatorishalli fiom timeltiortimes separatelyisprescribe;
the precise Jocation or lo¢ations where thésmatérials shall: be-available:
for public reference, and the hours of operation and rules governing
the conduct of: fesearchers using such fakilities. This information may
be obtaified by writing tou@fficevirPresidential Libraries (NL), The
Natioital Archives, Whashingtony,DC 20408,
. ' PN TR} TS T N
§ 105-63.404 Ireprodugction of tape recordings of Presidentssl conbier-
i LS Y S AN S DU R O A T A (T T
sations R T . .
P A AR WY e Aty LG vee L ot
- {a) ,To insyre the preservition of original tape recordings of con-
versations which were req(nfle@f of caused to ‘ltig‘}rééof‘cled‘ by ahy offider
or'emplayee of the Federal Goveinment and whichtd T AT
(1) ;In'\_r'otlvé;fo}i:]iler‘_]?iy:( sident, Blc]iar'd "M." Nixon or other
., - . - F 1 ¥ Ty A S ; ¥ . R Ty . e
~individuals who, at the, time of the ‘tonversation, were employed:
. by the Féderal Government; and *~ = *' S

" " 7(2) Were Yécorded ih the, White Housé-or in the office of thie

¥

Y

. President in'the Executive Office Buildings Iocated in Waghing-
" “ton, District of Columbia; Camp David, Maryland; Key Bis-
cayne, Florida; or San Clemente, California ; and oo
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(3) Were recorded during the pefiod beginning January 20,

1969, and ending August 9, 1974.
the Administrator will produce duplicate copies of such tape record-
ings in his custody for public and official reference use. The original
tape recordings shall not be available for public access.

(b) Since the original tape recordings may contain information
which is subject to restriction in accordance with § 105-63.402, the
archivists shall review the tapes and delete restricted portions from
copies for public and official reference use.

(¢) No researcher may reproduce or have reproduced sound record-
ings of the reference copies of the tape recordings described in para-
graph (a) of this section.

§ 106-63.405 Reproduction ond outhentication of other materials

(a) The copying for researchers of materials other than tape record-
ings described in § 105-63.404 normally will be done by personnel of
the General Services Administration using government equipment.
With the permission of the Administrator or his designated agent,
a researcher may use his own copying equipment. Permission shall be
based on the determination that such use will not harm the materials
or disrupt reference activities. Equipment shall be used under the
supervision of GSA personnel.

(b) The Administrator may authenticate and attest copies of ma-
terials when necessary for the purpose of the research.

(c¢) The fees for reproduction and authentication of materials under
this section shall be those prescribed in the schedule set forth in Sub-
part 105-61.52, or pertinent successor regulation, as that schedule is
amended from time to time.

§ 106-63.406 Amendment of requlations

The Administrator may amend the regulations of this Subpart
105-63.4 only after the proposed amendments have been placed before
the Congress for 90 legislative days. Proposed amendments shall be-
come effective upon the expiration of this period, unless the proposed
amendments are disapproved by a resolution adopted by either FHouse
of Congress during such period,

UnNtrep States oF AMERICA,
GENERAL SERVICES ADMINISTRATION,
Washington, D.C., June 27, 1975.
Hon. Jor~r Brapewmas,
Chairman, Subcommittec on Printing, Committee on House Admin-
istration, House of Representatives, Washington, D.C,

Dzar Mr. Brapemas: During the course of our testimony on GSA’s
proposed regulations implementing the Presidential Recordings and
Materials Preservation Act, before the Subcommittee on Printing,
you requested clarification of the degree of detail to be included in
Federal Register notices to the public. These notices would inform
the public of the proposed transfer of materials determined by the
archivists to be private or personal materials or materials neither
related to abuses of power nor otherwise of general historical
significance.
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Attached is a sample of what GSA envisions in formulating these
notices. Because of the need to protect personal privacy, the descrip-
tion of the materials is necessarily of a general nature. We believe, as
concurred in by the Department of Justice, that greater detail jeop-
ardizes our ability to defend the constitutionality of the Act and its
implementing regulations. Please note that the degree of detail 1s
similar to that which Federal agencies will be required to publish in
the Federal Register inventory of systems of records covered by the
Privacy Act of 1974

| We enclose a corrected copy of our testimony before the Sub-
committee. Please advise us if we can be of further assistance.
Sincerely, '
ArtHUR F. SAMPSON,
Administrator.
: Enclosures.
| Drarr Notice

NOTICE OF PROPOSED TRANSFER OF NIXON ADMINISTRATION MATERIALS
PURSUANT TO PUBLIC LAW 93-526

This notice of proposed transfer is issued pursuant to the provisions
of Public Law 93-526, the Presidential Recordings and Materials
Preservation Act, and regulations of the General Services Administra-
tion implementing that Act. '

Materials Proposed to be Transferred.—Sixteen letters dated within
the time period June 16, 1973 to November 30, 1973, between former
President Nixon and members of the White House Office stafl and re-
spective family members.

Topics Covered in the Materials Proposed for T'ransfer.—Invita-
tions to family parties; vacation plans; birthday wishes; reports on
health ; advice on financial matters.

Persons to Whom Materials are Proposed for Transfer.—

Richard M. Nixon, eight letters dated June 16, 17, 19, and August 5,
6,7, and November 28 and 30, 1973.

H. R. Haldeman, four letters dated October 1, and November 3 and
4, and December 5, 1973.

John Dean, four letters dated December 1,15, 17, and 20, 1973.

Reason for Proposed Transfer of Materials—In the opinion of

archivists processing the Nixon materials the described materials are
personal and private; they are not Presidential historical materials of
general historical significance and they are not related to “abuses of
governmental power popularly identified under the generic term
“Watergate’ 7.
. Date of Ewpected Return of Materials—No sooner than 30 calendar
days from the publication of this notice or, in the event of appeal by a
member of the public, no sooner than 30 days from the petitioner’s re-
ceipt of notice of the final administrative determination.

Procedure for Public Comment on Proposed Transfer of Ma-
terials—Pursuant to Section 105-63.401-4, of GSA’s regulations gov-
erning public access to the Nixon Presidential materials, within 30 cal-
endar days of publication of this notice, any person may petition the
-Administrator of GSA on the grounds that the determination to trans-
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ferithe iJescribed: materials;is:in &rrox:Lhe, petltlon should include a
statement:of the réagohs the petitioner believes thematerials shou]d not
be.returned ! Upontrecéipts by, thie: Adininistrator of a petition, the ar:
chlwsts pr@cessmgjthe Nixonmaterialsqurs sua,nt to GSA’s reorulatlon%
rrevermng publicraceess to such materials, shall, submit, the’ perQnent
matemalst erreprésentative examples,ofthem, to the. Pr e51 clontmlr Ma-
terials’ I\eme\wBoald -described:an. Section; 10{) 63.401-2{(1) ,and Xe)
-oftthe reﬂula,tlonsrrUponr cons;deratmn ofnthe pet1t10n ﬁhelBO&Id 'sh all
'submit to the Administrator its written r ecommendatlon ‘together W1th
dissentitigrand-éoncurring opinions, of the: proper, cateooruatlon jand
dlSpOSltlon' of:ithe - pertment\ materials: The Administr ator will, mmke
the final administrative determination, and will state; his’ ‘reasons in
writing if:-the findl determination is different from that recommended
by“bhe -Boardi . The Administrator will notify the petitioner by
certified mail, return recelpt 1equnste,d of the final administative
determination. s /e

A GTHORITY 70E 1 &SA. w0,/ VEST, kF INAL ADMINISTRATIVE AUTHORITY. FOR
Popric Access 1o, PrESIDENTIAL, TAPES- AND MATI‘RIALS N THT

PRLSIDENTIAL MartErIALS REVIEW Bo ARD
'('l SR NV IO tfod DR Pt d =i oot fea e ST

1 (Byj Vmcent E. iLready, ;LGO'IS]'Ltl‘C'e Attorney, Amencan L'fx W

Y

-1 i}—-m b et e = Divasion, July. 26, ;19(.0) Aed e peg et

) . . f M [ B . ] fH i'
I T L TR F DY numwxssmamnsmvrnn e ey
LN '”' Hoys l..-'( oA e 4": }/()/ iy l"

. The qaesmon'addressed by.fhis mem orandum is Whether the Admm-
Jstmtm of General Services mw promu] gate reﬂulatlons unaer Lhe
Fresidential ,Recqrdings and Materials, Pn eser\'a,tlon Act 'Wthh vest
,the final.administrative authouty, for demsmns w1th respect to public
access to the tapes and materials i the, Presmlenhal Materials. Bo'ud
a body consisting of the Anchiyist ¢ of the Dmtea States the lel arian
ofy. Congress, (aad (8 1eprese11tat1ve ot the Somety of Ameucan
Archlqutq . |"I GO e o L
oo b v/ fope 1o INTRODOGTION Y, o vy g 1oy li"‘ T

The Bresidential- ,Repm dings and. \Eateuals Preserva ]on ' Act,
Eubhc Law 93—026 (heleﬁna,fter 1ef311ed to as “Act,”) dlrected ‘the
Admm]sm 'LtOl‘ of[ General Serwces (“‘Admmlstlator”) to-sitbmit a
report Lo Cq gless proposmg z{nd exp]a,mlnor regu]atlons :thit would
proude pubhc acces‘s1 16 the” tzipe recordm o5 ‘and "othe materials. of
ﬁormer Presmlent leon The Admamsfmfor submltted the “Repmt
Yo Conaress’ ot Title'T” in’ MATeH 1975, " Utider t he' regulationis; ‘the
Jpitial urchl}'al progessing would be perfouned by.ar clnwsts’ employed
b)’r 'thé’ Grenera] Servmes Admlmstratlon (“ SA"’) A'Section 105
63 400 (I § (A]l sectaon cﬂ:%tlons are P} the ‘pro "'iﬁosed're rulatiofis; wiich

O]

Would sdd’ &) new Part 105-63 'td Titl& 41 “‘f thé''CGode, of Federal :

Regulations). "These’ al‘Ch,l\)'\l)StS Would, 1n§tul Uréfer fatetials which

1a,lsecl smmﬁcant issues, or

rariel of senior a rchlwsts appomted By tHé ‘Aroh1v1st of the United
!States (“A.lChlVlSt”) Sectlon‘ ’105—63 4()1 '9( N ThlS Senior Aichival
Panel would then’ 1efer swmﬁcan’c or ‘far-redching' mattets' to the
“Prebideritial Materlalq’ "Review ! Board - (“Board”), whose ' méitibers
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would lincluder the “Archivist dr' hisidélegate) ithe Librarian:of ICon-
gress or his delegate, dndilaperson dlStlIlO‘Hl’Shed 1n archival science,
]11stor3, or pohtlcal science, to, be, nommated by ,the Coungil of, the
Society of, Ame,ucan Alchl):llst'“ Sectlon 103'65 4:01—2 (£) and ( o).
The, BO'tl‘d rwould subnnt £0 'thev chlnnmstmtor ity wutten Tecom-
mendation of the pxoper ca,teooumt]on dnd dlsposmon of the mate-
rials referred to 1t; the. Adlmmstratm would then make the final
administrative determination. Section 105-63.402 (h).
- v'They-provisionran the.Regulations, granting,thie! Administratoi ithe
authotityfto make.the, ﬁnal fa,dmlmstmtave detel mination -concerning
tHe public reledse,of Presidential,materials has been criticized. It has
béen.recommended that the decisions-should: instead, be. made, to!the
. -exterit possibleé, by dshon;partisan’group, based on.general pr inciples of
- archival science.” To satisfy.this standard,tit has been recommended
that the:final deterniinations be made-by, ‘the Presidential Materials
Revmw Boeardy instead of the: Admmlstrator T N L N T
‘.« The obJectlons to .vesting final administrative authonty in the--Ad-
mrinistrator have been'summalued as-follows:, + ... Coon

© v 'PHe ploblcm ig. that the Admlnlstmtor is'a pOllth’ll ap:-

."Pointee sérving at the’ grace ‘of: the President, Having ‘such 8 ".[

) e

political appomtee decide how the materials should be: cate- :

'+ ‘gorized, (and thus hich materials will be retalned b3 the -

fo o ovelnment) exposes thé - pfocess to serios risks. e

1V Ty begini with, there is the risk that; tlie Admln]sm ator’s- "
]udgmont' will:. e 1nﬂuenced clther 'CODSClOIiSlY or'uncons "

‘,, - uClOHSlY by ‘Partisan’ ’ concerns “This"observation is ot

Ve lintenided as 4 criticism-of the plesent Adminigtrator. Thése' ',
regulations are to be applied not only by the culrent‘Adnum
istrator but by succéeding Administrators as well. Congress
should not have to- hope uhat at scme future time, in some
‘future cn‘cumstance,'a futule Admlmstxator‘wﬂl apply the

. reou]atlons w1thout any regard to parulsan concerns .

: Even, ¢ Assuming, that every Adlmmstra,tor presenb and, fu- -
tu1e, would apply the 1eﬂulat1ons in'a non- parusful manner, ,‘
“there is anothm risk in allowmg Lhe Admmlsbrator b0 make
" the ﬁnal a,dmlnlstra,tlve determlnatlo,p to the pubhc it thay |

: appear that. accéss 18, bemg governqd by partlsan conmdem 5, 'm
“tions. - This, is a smmﬁcmb risk! The ‘Public’ shéuld haye
conﬁdenco tlmt tl he 1"e0ulat10ns 'ue bemo apphed m- a non-, -

S I Vi’ /. 91,

:- ' pa,rtlsan manuer And 1t may{be VT tuaﬂy 1mposs1ble to secute, o

; th1s ‘¢onfidénée if the’ Admlmstra,tor s allowed to ‘méalke the).‘ y
ﬁnal de}nslons. The pubhc mst, have‘ confidénce that the regls.,, .
"‘lations are bemg a,pplled Wlth strlct objec:twltyJ ot ‘
g ir LA large rnumber of, dlﬁicult and. contloversml decusmns Wl]l
ha,'ve* to be made- respectlncr the,)cla,smﬁca,tlon of a ‘massive
.amount of material. There wil be close ]udcrmental declslons‘

o whmh avill be challenged by: mterested partles. There will, be

pubhc discussion and debate oyér various classn’icatlons So o

. dar’as, p0551b1e, ‘thosé, 1esponslble for- the decision makmo .

"“should be insulated from qtiestion, doubt, or criticism on Po-___

htlcal or- partxsan grounds It would -be vn‘tua,lly 1mpos31ble

v ¢ B

oy

S0

1ili

|l
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to secure this confidence if any Administrator, now or in the
future, were given authority to make final decisions.”

In order to evaluate this position, we must first review the legisla-
tive history of the Act, the position taken by the GSA in its Memo-
randum of Law, and the applicable legal principles and authorities.

LEGISLATIVE HISTORY

The Presidential Recordings and Materials Preservation Act origi-
nated as Senate Bill S. 4016, introduced by Senators Nelson, Ervin, and
Javits, and referred to the Committee on Government Operations. The
bill was reported favorably on September 26, 1974. Sen. Rep. No.
93-1181, 93d Congress, 2d Sess. (1974). It was debated on the Senate
floor on Qctober 3d and 4th, 1974, and was passed by a 56 to 7 vote
on October 4th. 120 Con. Rec. S18230-263 (daily ed., Oct. 3, 1974) ;
120 Cong. Rec. 18318-336 (daily ed., Oct. 4, 1974). The Committee on
House Administration reported the bill favorably to the House of
Representatives on November 26, 1974, H.R. Rep. No. 93-1507, 93d
Cong., 2d Sess. (1974). The bill was passed by the House on Decem-
ber 3, 1974, under Suspension of the Rules, by unanimous voice vote.
120 Cong. Rec. H. 11204 (daily ed., Dec. 3, 1974). There was no Con-
ference Committee Report on the differences between the House and
Senate versions of the bill; instead, on December 9, 1974, the Senate
concurred in the House amendment, after adding amendments of its
own, and the House concurred in the Senate amendments to the
House bill. 120 Cong. Rec. S. 20809, H. 11445 (daily ed., Dec. 9, 1974).
The bill was signed into law by the President on December 19, 1974.
88 Stat. 1695.

THE GSA MEMORANDUM OF LAW

In a memorandum issued by the General Services Administration
on June 2, 1975, it was concluded that the Administrator does not have
the authority irrevocably to subdelegate judemental responsibilities
imposed on him by Congress pursuant to the Presidential Recordings
and Materials Preservation Act: “Although the Administator, acting
as the agent of Congress, may subdelegate ministerial acts, he must
retain at least review authority over decisions requiring the exercise
of discretion, skill, and judgment.” In support of this conclusion,
the memorandum stated that the Aect “nowhere authorizes a sub-
delegation by the Administrator to another party of the responsibility
to take complete possession and control of the Nixon Presidential
historical materials or to provide public access to these materials.” In
a subsequent discussion of the question, the Memorandum relied on at
least two “established principles of agency law” to the effect that a)
absent specific statutory authority, an agent is barred from subdele-
gating responsibility for acts requiring skill, discretion, and judment,
and b) an agent may solicit recommendations or assistance from others
in matters requiring discretion, skill, or judgment, so long as the
agent retains the right to make the final review or decision. After dis-
cussing three cases involving the subdelegation of the subpoena power

1 Comments of Senator CGavlord Nelson on GSA TRegulations to Implement Publie
Taw 93-526, before the Committee on Government Operations, U.S. Senate, May 13, 1975.
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by Federal ddministrative :agencies, the” memorandum reached. the
following conclusions;whicharequoted in full: ., 5., | .

" L. Since the- Présideritial [Recordingsand Materials] Pres--
ervation Act contains no authority-for the: Administrator;of
General Services to subdelegate his responsibility to obtain
complete possession:‘and céntrol over the Nixon historical

~materials, and to.provide and regulate public access to the
" materials, the 'A_c]niij‘iiéti"iﬂf;bjr may not: stibdelegate ‘sutli dets f
.~ of diseretion; skill and judgmient' td 'the Presidential' Mate~ - '
- ralgReview Boavrd. -7 T 0 e e T
~ 2.The Adiimistrator, howevbr, may seck ‘assistarice from’
‘the Presidential Materials'Review Board in ¢oming to a final - -

-, agéncy'decision which requires disgrétion, skill and judgment, «

so long as the Administrator ietainsithe right to review and

Tevise the B,dé;rd’s'rﬁ;aGO‘lﬁ%xjeﬁdafi:diTs;f( Emplasis'in original:) -

! et B S L R SC A TR R EIE T e

Coe e L RGvISIONS, Ot e T e

Gl e g ot

- Because ‘ofrthe emphasis placed. onithe responsibilities imposed-on
the Administrator by the Act, it is important. to.review the explicit
languagé:of that statute to deterniine exdetly what duties and respon-
sibilities thé Addministrator is-in<faét authorized to perform, Section:
101(a) of-the Act provides-that the:A dministrator {shall, receive, ob-
tain, or'retain, compleéte.possession-and: control of -all original tape
recordings” involving former President: Nixon.at designated locations
between' Jahuary 20, 1969; and-August-9,::1974. Section 101:(b)-(1)
provides that the ‘A:dministrator “shall receive, retain; or-rake reason-
able efforts to- obtain, complete possession~and 'control -of-all papers,
documeéiits, memorandums, transcripts, and other ebjects and materials
which constitute the Presidential: historical materials of Richard M.
Nixon” bétween 'January 20, 1969, 4nd. August 9, 1974. The third major
duty is-imposed by section 103, which ' requires the. Administrator to
“issue at the earliest possible:date suchiregulations.as may be neces-
sary to'assure the protectionof the' tipe:recordings and other mate-
rials referred to in‘section 101 froxi<loss or :destruction,tand to prevent
access  to stich recordings’ and miaterials by :unaiithorized persons.”
Finally, section 104 (a) providesithatthe Administrator “shall; within
ninéty ddys after the date of enactment’6f:thi¢ title, submit to each
House of the ‘Coérigress a report proposing andcexplaitiing regulationis
that would provide'publicaccess to the tape recordings and other mate-
rials referred to‘in section 101.” The Act requires thé regulations to
take mto accotiit seven enuinerdted factors,”and provides that such
regulations-shall take effect ninety days after the submigsion: of ‘the
eport unless disapproved by a resolution adopted by either Houise of
the Congress during that period.: - R
The Gongressional veto provisions- 6f section 104 of the 'Act were
clearly modeled on the correspondinhy sections of the Executive Re-
organizatién Act.’5 United States Code §§'901-13 (1970). As the Su-
preme Cotirt Tias obsérved, the: “valrie of the resérvation of the ‘poiver
to examine proposed rules, laws and regulations Before they become’
effective is well undérstood By Congress. Ttis ‘frequéntly, as here,em:
ployed to nmiake suieithat the action ulider ths’ delegation ‘stuiates with
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the Congressional purpose.” Sibbach v. Wilson & Co., 312 U.S. 1,15
(1941). The court noted the disapproval mechanism then embodied in
section 5 of the Reorganization Act of 1939, 53 Stat. 562, the predeces-
sor to later reorganization acts. 312 U.S. at 15 n. 17.

ANALYSIS OF GSA MEMORANDUM

The GSA Memorandum of Law relies on Cudahy Packing Co. v.
Holland, 315 U.S. 357 ( 1941), in which the Supreme Court held that
the Fair Labor Standards Act did not grant the Administrator of
the Wage and Hour Division of the Labor Department the authority
to delegate his statutory power to sion and 1ssue a subpoena duces
tecum. According to the Memorandum, the “rule of Cudahy, as applied
to the statutory scheme of the [Act], requires the conclusion that the
Administrator of General Services may not delegate to the Presi-
dential Materials Review Board the final agency decision on such
judgmental and discretionary matters as restrictions and transfer of
material.” (Emphasis in original.) If examined closely, however, the
holding of the Cudahy case neither requires nor supports the conclu-
sion of the GSA Memorandum.

The Cudahy court expressly noted that the entire history of legisla-
tion controlling the use of subpoenas by administrative officers
indicated 2 Congressional purpose not to authorize by implication the
delegation of the subpoena power. 315 17.S. at 364. The court noted
that the subpoena power is eapable of oppressive use, especially if
indiscriminately delegated and not returnable before a judicial officer,
and that it has a coercive tendency. 315 U.S. at 363. The Court thus
found a Congressional purpose that the subpoena power shall be dele-
gable only when an authority to delegate is expressly granted. 315 U.S.
at 366. It found support for that conclusion in the legislative history
of the Act under consideration, which showed that the authority to
delegate the subpoena power had been expressly granted in bills passed
by the Senate and considered by the House, but had been eliminated
by the Conference Committee. 315 1U.S. at 362 n.3, 366. In the Cudahy
case, then, the Court carefully applied the long standing rule of statu-
tory construction that a court should not interpret a statute so as to
give it a meaning which Congress considered in the legislative process
but finally rejected. As many-cases have held, the deletion of a provi-
gion indicates that Congress did not intend the bill to include the
rejected provisions. Tnited - States v. Henming, 344 U.S. 66.(1952) ;
Bindesyck v. Finucane, 342 U.S. 76, 83 (1951) ; Wright v. Vinton
Branch, Mountain Trust Bank, 300 U.S. 440, 463 n.8 (1937) ; Nor-
wegian Nitrogen Products Co. V. United States, 288 U.S. 294, 306
(1933) ; United States v. Great Northern R. Co., 287 U.S. 144, 155
(1932) ; Federal Trade Commission V. Ralodam Co., 283 U.S. 643, 648
(1931) ;- United States v. Pfitsch, 256 U.S. 547, 551 (1921) ; Lapina v.
Willioms, 232 U.S. 78, 89-91 (1914).-

Tn Fleming v. Mohawk Wrecking & Lumber Co., 331 U.S. 111
(1947), the Court construed a provision granting subpoena power fo
the Emergency Price Administrator in terms that were practically
identical to the language at issue in the Cudahy case. The Court
rejected the argument that ¢ wdahy controlled the present case. Instead,
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the Court noted the following distinguishing factors: (1) The legisla-
tive history in Cudahy showed that a provision granting authority to
delegate the subpoena power had been eliminated in Conference, but
no such history accompanied the provision in Fleming; (2) The
Cudahy Act made the powers to gather data and to make investiga-
tions expressly delegable, while the Fleming Act contained no provi-
sion which specifically authorized the delegation of a specific function;
(3) the Cudahy Act made the restrictive provisions of the Federal
Trade Commission Act applicable to the issuance of subpoenas, while
the subpoena power in the Fleming Act was not dependent on the
provision of another Act having a history of its own; and (4) the
Cudahy Act contained no broad rulemaking power, while the Act in
Fleming gave the Administrator authority to issue regulations neces-
sary and proper to carry out its purposes and provisions. 331 G.S. at
120-21. The Court continued : ’

Such a rule-making power may itself be an adequate source
of authority to delegate a particular funetion, unless by
express provision of the Act or by implication it has been
withheld. There is no provision in the present Act negativing
the existence of such authority, so far as the subpoena power
is concerned. Nor can the absence of such authority be fanly
inferred from the history and content of the Act. Thus the
presence of the rule-making power, together with the other
factors differentiating this case from the Cudahy case, indi-
cates that the authority granted by [the Act] should not be
read restrictively. 331 U.S. at 121-22 (citation omitted).

Accordingly. the Court upheld the authority of the Price Administra-
tor to delegate his subpoena power.
The Fleming case would appear to be far more applicable than the
Cudahy case to the question of the GSA Administrator’s authority
under the Presidential Recordings and Materials Preservation Act.
The legislative history of the Act contains ne indication that Congress
intended to limit the Administrator’s authority to assign the responsi-
bility for controlling public access to an expert body. Since there are
no provisions in the Act making other powers expressly delegable,
there is noting to give rise to the inference that the power to control
i public access is not delegable, The Act does not make the Adminis-
trator’s authority dependent on any other law. Moreover, the Act does
contain broad authority to issue regulations governing public access.
In the words of the Fleming Court, this rulemaking anthority may in
itself be an adequate source of authority for the Administrator to
delegate a particular function, unless it has been withheld by express
provision of the Act or by implication. There is nothing in the Act to
negative the existence of such authority, nor can its absence be fairly
inferred from the history and content of the Act. Thus, it can be con-
cluded. on the authority of the Fleming case, that the presence of
the rule-making power. together with the other factor differentiating
the Act from the Cudahy case, that the authority granted by he Act
should not be read restrictively. T ‘ '
The Conrt has upheld the delegability of administrative powers
. on numerous other oceasions. In Jay v. Boyd, 351 U.S. 345 (1956), the
. “Court ruled that the discretion conferred on the Attorney General in

f
|
. Declassified in Part - Sanitized Copy Approved for Release 2012/10/17 :

CIA-RDP10T01930R000500160012-5



Declassified in Part - Sanitized Copy Approved for Release 2012/10/17 :
CIA-RDP10T01930R000500160012-5

suspension ‘cases was conferred upon him-as.an, administrator in his
capacity as such, and thatainder-his rule-making authority, ag a matter
of. administrative convenience, he could delegate his authority to
special inquiry officers, . with review: by - the . Board .of Immigation.
Appeals: Numerous cases.In the lower Federal courts have,also upheld
the delegability of administrative powers in the absence of express or
implied “statutory provisions’or . legislative history.to ‘the contrary,
Federal Trade Commn v. Gibson,. 460 F. 2d 805 (5th Gir. 1972);
Wirts v. Atlantic States Construction Co., 357 E. 2d 442, 445 (5th Gir.
1966) ; Stone v. £.D.8. Federal Corp.y 351 F. Supp..340, (N.D. Cal.
1972): . o : R .
y It)shou]d also be noted that.the arguments against delegability
contained in the GSA Memorandum. of Law are in apparent, conflict
with the position taken by the Administrator himself in his Report to
Congress proposing the regulations governing public access. In that
Report, it 1s stated : L '

« & dministrator” means the Administrator 'of ' General
Services or any delegate whom the Administrator may. ap-
point in writing, or whom the regulations designate, directly
or by implication. Although the Act gives full responsibility
to the Administrator to fulfill its provisions in regard to the
Presidential historical materials, the intention of the" Act
clearly is that the Administrator may designate other officials
or employees to carry out specified tasks for which.they are
particularly suited.? | @~ o o ; -

Taken as a whole, the statutory scheme and legislative history of the
Presidential Recording and Materials Preservation Act, provide over-
whelming -support for the conclusion that Congress may, under sec-
tion 104, give its approval to regulations which vest the final authority
for decisions on public access 1n the Presidential Materials Review
Bogard. In the first place, no amount of repetition in the GSA Memo-
randum of Law can-serve to mask the fact that the statutory scheme
of the Act simply does nof vest in the Administrator the “responsi-
bility * * * to provide public access to these materials.” Rather, as
demonstrated ear)ier, the Act requires the Administrator to “submit to
each House of the Congréss-a report proposing and explaining regula-
tions that would provide publi¢ access to the tape recordings and other
materials * * *7 Public Law 93-526, § 104(a) (emphasis.supplied).
In its conclusion that the Administrator has no authority “to subdele-
gate his responsibility * * * to provide and regulate public access to
the materials,” the Memorandum completely begs the question. whether
the .Administrator has been granted such :authority in the first place.
The Memorandum thus repeatedly .elides the.statutory duty of the
Administrator to.propose and explain regulations,-and arrogates to
him the statutory function -of providing public. access, which was
expressly left subject to Congressional approval under section 104 (b).

It is misleading to -ask, as does the GSA Memorandum, whether
the Act authorizes the Administrator to subdelegate tlie responsibility

£ Report to Congress on Title T, “Legal E?lanation of Proposed Regulations,” Iix-
plination of 'proposed. section 105[—-63.1(_)4(1;‘), p. G-22.: B

' .
L n L

L]
v i .

faov ot
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to regiilate public access to the tape recordings and materials, because

nothing in the language of the Acct grants. the Admimstrator., himself

any such responsibility. The Act merely. authorizes the Admunistrator

to submit. to Congress. a report proposing and explaining regulations

| that, would: provide public access. There is nothing in that language

| conferring. any. responsibility. on the Administrator to provide, regu-

| late, or. control such access. If Congress had desired to confer such

f’ responsibility on the Administrator, it could have done so very easily

{ by using language authorizing and directing the Administrator.to pto-

| vide public access to the tape recordings and othex materials, subject

i to regulations submitted to6 Congréss for approval. No such linguage

| appears in the Act; instead, the Administrator’s authority and respon-

| sibility isdimited to drafting and explaining regulatiots, with the ultl-

mate - responsibility for determinihg, the procedure, for public access
reserved to Congress itself by meaiis of a Congressional veto. ' -

" Second, the legislative history of the Act strongly supports the con-

clusion that final authority over public'access need not be vésted in‘the

i Administrator. The strongest eviderice of the intént ‘of Congress’ is

| found in the follgwing cdlloquy on the floor of the House:
| Mr. Yasss. Mr.” Speaker, will the gentleman yield for an-

i other question? st R

| .. Mr. Brapemas. Yes., S . R

’ , Mr. Yares. Who will determine under:the provisions of

j the bill whether.the materials are historical, and, therefore,

k . subject to custody of the United. States, and which materials

r . arenot? = . e e S
! Mr. Brapemas. I would say in response to the gentleman .
| that-the bill, contemplates that the same types of procedures:,
’ which are presently used with respect to the papers of former

[ ,

|

Presidents would be employed. .. . ,,. - , . o
Mr, Yares. What provisions are those? . - - .. ¢« - .
k Mr. BrapEmas. While I do not pretend to be an expert, it is,
my-anderstanding that the procedures involve judgments of .
q ~ the.Axchivist of the United, States; who-is an employee of the

i Administrator of the General Sexvices Administration. - .. .
| - M, Yares. Does the gentleman have some compunctions .:
| abont lgaving this.decision to the Administrator of the Gen- .

1 - eral.Services Administration,he being the one who made the .

agreement, with the President of the United States? o
Mr, Branemas. I think the gentleman’s point is very well. .

1 taken. It is precisely because of the apprehension of the mem-

‘ bers of .the. committee, with respect to that particular point -
 that the bill contains language which directs the Adminis- - -
[1 - -trator.to.submit to Congress, within 90 days after the enact-

~ment of the measure, regulations which would provide public .
\ access to the materials. ' A
. Second, it is precisely .because we shared that apprehen-

’ . sion that those regulations would not go into effect without
[

f

——
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an opportunity for both the House and Senate to review the
regulations and to exercise a veto if we disapprove of them.®

This colloquoy is especially authoritative because Representative
Brademas, who interpreted the bill, was not only its Floor Manager
during the House debate, but also was chairman of the House Sub-
committee on Printing, which held hearings on the subject matter of
the bill on September 30, 1974 and October 4, 1974, and marked up
the Senate passed bill on November 20, 1974, Z'he “Public Documenis
Act”, Hearings before the Subcommittee on Printing of the Comm.
on House Administration, on H.R. 16902 and related legislation, 93d
Cong., 2d Sess. (1974).

The colloquoy is very informative. In response to the question of
who will determine whether the materials are historical, Mr. Brade-
mas stated that “the bill contemplates that the same types of pro-
cedures which are presently used with respect to the papers of former
Presidents would be employed.” He further noted that the procedures
“involve judgments of the Archivist of the United States, who is an
employee of the General Services Administration.” Then, in a key
passage, he was asked if he had any compunction about leaving this
decision to the same official who had made the Nixon-Sampson Agree-
ment with the former President. Mr. Brademas replied that it was
precisely because of apprehension with respect to that particular point
that the bill contained language which directed the Administraior to
submat to Congress requlations which would provide public access to
the materials. Mr. Brademas added that the same apprehension led
Congress to reserve the right to review the regulations and to exercise
a veto 1f it disapproved them.

Nothing in the colloquoy reveals any intent to vest the authority
or responsibility for public access in the Administrator. Indeed, the
exchange indicates that a major role was contemplated for the Archi-
vist of the United States rather than the Administrator. Furthermore,
the exchange shows that Congress had in mind procedures similar to
those presently used with respect to the papers of former Presidents.
The GSA Report to Congress itself demonstrated that on no previous
occasion has the final decision on public access been vested in the Ad-
ministrator of General Services, Rather, the preferred method in
recent yvears has been to rely on professional archivists for this pur-
pose. See Report to Congress on Title I, Appendix 11. Finally, the
colloquoy demonstrates that it was precisely because of apprehension
about leaving final decisions to the Administrator of General Services:
that he was authorized only to propose and explain regulations, sub-
ject to Congressional approval, and not to grant public access to the
tapes and materials themselves.

Third, the contention that the Administrator cannoct “subdelegate™
the responsibility he maintains is granted to him by the Act has little

8120 Cong. Rec. H. 11209 (daily ed., Dec. 3, 1974).
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merit. There is no need to reach the issue of subdelegation, since the
Act does not permit eny delegation of the legislative authority of Con-
gress with respect to public access to the tapes and materials, to the
A dministrator or to any other official or body, until ninety days have
elapsed after the submission of the proposed regualtions to Congress.
Clearly, the question of subdelegation cannot arise until a delegation
has oceurred. Moreover, the Administrator’s concern that the subdele-
gation of this responsibility to an independent body might constitute
an “abdication by the Administrator * * * of his responsibilities to
his principal, the Congress” would appear to be of littie consequence.
Congress has very carefully provided a mech anism in the Act which
enables it to review the proposed decision making process and to dis-
approve any portion of it which fails to meet its approval. In short,
the danger that conferring final administrative decision making au-
thority on the Presidential Materials Review Board would contravene
the intent of Congress is remote in the light of the veto power retained
by Congress. ,

Fourth, it should be noted that the GSA Memorandum of Law re-
fers to the relationship between Congress and the Administrator as
that of principal and agent. In the three Supreme Court cases treated
in the Memorandum. however, there is no mention of the principles of
agency in this regard. In fact, it is virtually unheard of to apply such
principles, which developed out of the common law of business associa-
tions, to the relationship between Congress and the Executive Branch,
which is defined by the Constitution and statutes enacted thereunder.
While the separation of powers may occasionally be analogized to an
agency relationship, it would appear that there are too many distine-
tions to make this a usefnl analytical tool. For example, the doctrine
of apparent authority and the principle that an agent acting within
the scope of his authority can bind his principal have little applica-
bility to Congressional-Executive relations. Thus it would not appear
that the established principles of agency relied on by the Administra-
tor should preclude the regulations from vesting authority in the
Board. In any event, the application of those principles in the GSA
Memorandum is founded on the premise that Congress, as principal,
granted the Administrator, as agent, the responsibility to regulate pub-
Tic access to the tapes and materials. As noted repeatedly above, there
is no such grant of authority in the Act; the question of agency is thus
moot.

COXCLUSTON

Tt is concluded that the Administrator does have anthority under
the Act to promulgate regulations which, subject to Congressional
approval, would vest the final administrative authority for control-
ling jpublic access to Presidential tapes and materials in the Presi-
dential Materials Review Board. This conclusion 1s supported by the
fact that the Act grants broad rule-making authority to the Adminis-
trator, and contains no restrictions on delegability, either expressly,
or by inference, or in its leigslative history. Moreover, the express
language of the Act grants the Administrator the authority to pro-
pose and explain regulations, not the authority to control and regulate
access to the tapes. The intent of Congress, as expressed in the statute,
1s confirmed by the legislative history, especially by the colloguy
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betivéeri Représentatives Brademas and Yates. Finally, the principles
of agehdy and the Supreme Court ¢asés relied upon by the GSA: Mem-
orandum of Law do'nét, for the reasonsset forth in thismemorandum,

appear to require & diffevent conclusion.: - -
Bk LA e R TR Y ST RS PRI "..3.‘ . . -
. IR ST :——?—__’»l' N

TS v ey o Arworp & PortEr;
L e et L eey) L Washangton, D.C., June 16,1975,
Hon. JorN BRADEMAS;» © . % « .o . e
COhairman, - Subcommittee -on. Printing; Commitiée on, House Ad-
- manistration, House of FepresentativessWashington, .C.,
Drar ConeressmaN Branemas :As yourequested, we enclose a mem-
orandum prepaied on behalf of the American Historical Association,

‘the’-American : Pdlitical Science  Association.” and iThe sReporters

Committee: for: Freedem of the Press in.fesponse to-certain legal con-
tentions made by- the General Séivices Administration in its memo-
randum of June 2, 1975, e
" If we'can'be of any furthet assistance, please 1étius-know.. : .

A Cepor L

Sincerely yours, = .. ' ,
' B T T I;i‘;n,!»y T P S B‘IARK J:ASPQONER. .
Enclosure. - - - .. - eraT e e e et
Coe e et b e T g e RIS S TV IR RN

- ~'The' American Historica] ‘Association, the American Political Sai-
ence: Association”and the Reportérs  Committee-for-Freedom: of :the
Press jointly submit-this memorandum in.response to a-Memorandam
(id; r&a,_x‘v:submitted by the Administrator of. General Services on June 2,
Several-of.the regulations proposed by the A-dministrator of General
Services under the Presidential' Recordings. andiMaterials Preserva-
tionAct, Public-Lidw,. No: :98-426 (“the-Act), provide that the Ad-
ministrator will make final:administrative decisions regarding public
access to'the ‘Presidentiali materials of the Nixon.Admitnistration: In
-comments previously -submitted with-respect-to these regulations, we
havé outlined several policy reasons why:the Aldmiinistrator, a political
Appointee :with‘no.-.amé}}m)ival experience, should not he'permitted to upset
-the determinations’of an objective and professional panel of archivists.
~rSAncontends that regulations’ giving the Presidential Materials
Review Board ultimate authority -on public-access to the. materials
would be improper and unlawful, because the Administrator cannot
“delegate” his authority in this-regard. This contention assumes that
Congress has required the Administrator to participate personally in
the Teview! of the' Presidential smaterials. GSA’S ‘legaliconclusion is
wholly “invalid since. {=) - the* Adniinistrator ‘has. fiot ‘béenigiven the
authority to make these détérminations;so no question'of deleégability
o man t ALAY e s it e e s g s : [ . i W -
' hich-the A dmiinistrator

1

Is invVolved ; and:(b) i any event, the powersw

has uhderthe iAct are delegible, | . &0 el
R TR L BT B L T e T L S P R PN TR NE DR NP
1. THEAGT DOES NOT EMPOWER THEADMINISTRATOR OF GENERAT, SERVICES
* 70 MAK FINAL DETERMINATIONS 'AS'TO PUBLIC' ACCESS; $6/HTS AUTHOR-
“ ITYT0 “DELEGATE” THAT POWER 1S NOT'INVOLVED XBRE

b Do ey oy el

N T T
e LTI RSN LA

- The-Administrator’s memorandum:ofi law. set§ tip 2 ““straw man” of
delegability, although as we pointiout.below, the memorahdum fails to
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knock even that straw man down. No question of delegability is raised’
here, since the Administrator has ne authority in this area to delegate..

The Act empowers the Administrator to do the following :

1. He shall receive, obtain, or retain, complete possession and control
of all original tape recordings covered by the Act. § 101(a).

2. e shall receive, retain, and make reasonable efforts to obtain
complete possession and control of papers, documents, memoranda,.
transcripts and other objects and materials covered by the Act.
§101(b) (1). |

3. He shall issue at the earliest possible time regulations to assure-
the protection of the tape recordings and materials referred to above:
from loss and destructicn, and to prevent access to such recordings and
materials by unauthorized persons. § 103.

4. He shall submit to each House of Congress a report proposing
and explaining regulations that would provide public access to the
tape recordings and other materials referred to in § 101, taking into:
account certain enumerated factors. § 104 (a).

Nowhere does the Act provide that the Administrator shall make
final administrative determinations concerning public access. Rather,
he is authorized only to collect and retain the materials, and to draft
regulations. Those regulations, which are subject to disapproval by
Congress, could place ultimate responsibility for making determina-
tions concerning public access with any person or entity. The Act
leaves that question open. GSA’s contentions concerning its power
to delegate that authority are premature, since it has not yet been
given the authority in the first instance. Rather, the question is simply
one of policy. As we have previously noted, there are strong policy
considerations against granting this authority to the Administrator
of General Service. - :

IT. THE AUTHORITY OF THE ADMINISTRATOR UNDER THIS ACT IS DELEGARBLE

Not only has the Administrator set up a straw man, but he has failed
to knock that straw man down. The Administrator contends that he
cannot “subdelegate” his authority under the Act. Although it is clear
that he has no authority to make final determinations concerning pub-
lic access (see section I, supra), it is equally clear that all of the au-
thority he does have under the Act is delegable.

The case of Cudahy Packing Company v. Holland, 315 U.S. 357
(1941), relied upon by the Administrator to support his contention
that he cannot delegate his authority under this Act, does not support.
that proposition. In that case, the Supreme Court held that the Wage-
Hour Administrator could not delegate his statutory authority to issue
subpoenas to a Regional Director. That ruling, the precedental value
of which has been eroded and the correctuess of which has been ques-
tioned,! is distinguishable from the situation presented here in several
ways. : ‘ ’ '

! Professor Kenneth Culp Davis, the leading authority on administrative Iaw, ecalls.
Cuduhy ‘‘extreme” and ‘‘one of the queerest decisions the Snpreme Court has ever ren-
dered,” and notes that ‘‘the movement away from the Cudahy case [is] hardly surprising.”
K. Davis, Administrative Law Treatise, §§ 9.04—.05 (1958 ed. and 1970 Supp.) Although
Cudahy has never been specifically overruled, it has been limited to its particular facts. See
Fleming v. Mohawk Wrecking & Lumber Co,, infra; FTC v. Gibson, 460 F. 2d 605 (5th Cir.

1972) ; Stone v. I.D.8. Federal Corp., 351 F. Supp. 340 (N.D. Cal. 1972 ;s Wirtz v, Atlontic
States Construction Oo., 337 F. 2d 442 (5th Cir. 1966).( ) -
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First, the delegability of subpoena power has been afforded unique
treatment by the courts, involving pamstaking evaluation of legisla-
tive intent. The courts have taken an entirely different approach to
powers of adjudication and rulemaking-—consistently ruling that these
powers can be delegated. Jay v. Boyd, 351 U.S. 345, 351, (1996) Unated
States Health Club v. Major 292 F. 2d 665 (3d Cir. 1961) See also,
Service v. Dulles, 354 U.S. 363 (1957).

Second, even in the area of subpoena power, the controlling element
is the intent of Congress. Compare Cudahy Packing Oompawy, supra,
with Fleming v. Mohawk W recking and Lumber Co., 331 U.S. 111
(1947). The factual circumstances of the two cases were nearly identi-

cal. Nevertheless, in Fleming the subpoena power was held to be dele-
gable while in Cudahy it was not. The Court’s rulings in both cases
revolve around the intent of Congress, since neither case involved clear
statutory language concerning de]efrablhty In Cudahy, statutory pro-
visions ‘1110“‘1110 deleﬂatlon of subpoena power had been included 1n

earlier versions of the. ‘Act, but were deleted at Conference. The Court
concluded that Congress did not intend to allow the Administrator to
delegate that a.uthority. In Fleming, no such legislative intent was
clear, so the Court ruled that delegation was proper. That decision, and
numerous recent cases,? demonstrate that the courts presume that au-
thority can be delegated, holding to the contrary only when such a re-
sult is mandated by clear stqtutory language or legislative history.

CONCLTUSION

For these reasons, we respectfully suggest that the legislation does
not bind Congress to approve, or GSA to propose, 1e0u]at10ns giving
final authouty on matters of public access to the Administrator. In
fact, the legislation lacks any provision which would permit the Ad-
ministrator to assert such author ity for himself. Accordingly, the reg-
ulations should be revised to place final administrative authority on
matters concerning public access with the Presidential Materials Re-
view Board.

Respectfully submitted. ‘

Roeerr E. HERZSTRIN,
Axprew S. Krourwicw,
Mark J. SPOONER,
Lroxarp B. Srvow,
Attorneys for the American Historical Association, the Ameri-
can Political Seience Association and The Reporters (lom-
mittee for Freedom of the Press.

Ju~e 16, 1975,

Here we have no indication at all of a leaiglative intent to veauire
the Administrator himself to perform this function. Indeed. such an
intent is belied by the fact that passage of the Act was precipitated,
in part, by the terms of the Nixon-Sampson Agreement. To snogest
that 001101eqs in attempting to remedy that smmhon mtended to
give Mr, Sampson final decision- mnkmcr authority 1s strange indeed.

"P'I’f' v. Gbson, 480 F. 24 603 (5th Cir. 1972) : Wirtz v. Atlantie States Construction
gﬂ 257 W 24 442 (5th Cir. 1968) : Stone v. E.D. S Fﬂlcml Corp., 351 F. Supp. 340 (N.D
al. 1972),
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"Therefore, whatever authority the Administrator has under the Act
-can be freely delegated.

Further, it must be remembered that Congress has the ultimate
responsibility for reviewing the regulations in question. If Congress

-insists that final authority be placed with a Presidential Materials

Review Board (or elsewhere), this would appear to be an appropriate

-exercise of the review function which Congress has reserved for ifself.
"The Administrator’s argument is presumptuous and misplaced—he 1s
attempting to instruct Congress as to its own intent.® '

{CONGRESSIONAL REVIEW OF REGULATIONS Is8UED BY ADMINISTRATOR OF

GENERAL SERVICES UNDER PRESIDENTIAL RECORDINGS AND MATERIALS
PreservaTioNn Act

{By Vincent E. Treacy, Legislative Attorney, American Law Division,
March 19, 1975)

INTRODUCTION

he Presidential Recordings and Materials Preservation Act
(“Act”), Public Law 93-526, 88 Stat. 1695, requires the Administra-
tor of the General Services Administration (GSA) to take control of
:all of the tape recordings recorded in the White House and related
offices during the Nixon administration. The Act requires the Adminis-
trator to submit to Congress a report proposing and explaining regu-
lations that would provide public access to the tape recordings and
other materials covered by the Act. The Act sets forth seven factors to
be taken into account when the regulations are formulated. The regu-
lations must be reported to Congress within 90 days after the effective
date of the Act, and they will take effect upon the expiration of 90
legislative days after the submission of the report by the Adminis-
trator, unless disapproved by a resolution adopted by either House of
the Congress during that 90 days period. Act, section 104 {(a) and (b).
This type of procedure is referred to as a legislative veto or a con-
gressional veto. The best known example of its use is found in the
Executive Reorganization Act, codified in 5 United States Code, sec-
tions 901-913 (1970).

Several questions have arisen concerning the operation of this pro-
cedure. First, does the statutory procedure require the Congress to
disapprove the proposed regulations as a whole, or may it approve
parts of the regulations and disapprove others? Second, does the pro-
cedure permit the Congress to incorporate changes into the proposed
regulations and approve them as amended ? Third. if the Congress does
disapprove the proposed regulations in whole or in part, does the Ad-
ministrator have a statutory obligation to resubmit the proposed regu-
lations until Congressional approval is secured ?

I. PARTIAL DISAPPROVAL OF PROPOSED REGULATIONS

In answer to the first question, it is clear from the legislative history

of the Act that Congress may approve the regulations in part or in

°The Administrator’s memorandum of law also suggests that principles of asenev pre-
clnde _this “subde]'egati'on.” Aside from all we have said above, itpshould be cle:%r tii{lf:pllb
agency relationship exists between Congress and GSA under this Act, since GSA cannot
bind Congress to any extent.
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whole. In its report on the proposed bill S. 4016, the Committee on
House Administration made the following statement :

The Congress may disapprove all the regulations which
are submitted at the same time by the Administrator, or the
Congress may disapprove some of the proposed regulations
while accepting others. In the latter case, those regulations
which are not expressly disapproved would take effect after
the 90-legislative-day period.

H.R. Rep. No. 93-1507, 93d, Cong., 2d Sess. 12 (1974), filed 120 Cong.
Rec. H. 11261 (daily ed., December 3, 1974). As first reported to the
Senate, S. 4016 simply required the Administrator to issue regula-
tions governing access to the regulations. 120 Cong Rec. S. 18234
(daily ed., October 3, 1974). At the request of GSA, the provision was
amended to give the Administrator 90 days to report the regulations
to the Congress. The bill was also amended so that the regulations
would take effect 90 days after their submission to the Congress. 120
Cong. Rec. S. 18234-85 (daily ed., October 3,1974) and 120 Cong. Rec.
S. 18336 (daily ed., October 4, 1974). The language permitting disap-
proval of the regulations by either House of the Congress first appeared
in the bill ag it was reported to the House floor. 120 Cong. Rec. H.
11205 (daily ed., December 3, 1974). The explanatory language quoted
above is from the report which accompanied the bill when it passed the
House. 120 Cong. BRec. H. 11212 (daily ed., December 3, 1974). On
December 9, 1974, the Senate concurred in the House-passed amend-
ment, subject to a number of technical and other amendments which
did not affect the language of section 104(b) (1). 120 Cong. Rec. S.
20809 (daily ed., December 9, 1974). The quoted language, since it
was before both Houses of the Congress during the consideration of
the bill, wonld appear to be persuasive as to the meaning of section
104(b) (1). ‘

It is true that it is the practice under the Executive Reorganization
Act that reorganization plans be approved or disapproved as a whole.
This requirement, however, is observed because the Reorganization Act
itself prescribes the exact wording of the resolution of disapproval.
5 U.S. Code, section 909 (1970). There is no equivalent provision in
the present Act. The omission of a statutorily prescribed resolution of
disapproval, together with the express language in the legislative
history, leads us to the conclusion that Congress may disapprove the
regulations proposed by GSA in part or in whole.

II. APPROVAL OF PROPOSED REGULATIONS AS AMENDED

The second question is whether the Act gives Congress the power
to Incorporate changes into the proposals submitted by the Admin-
1strator and thereupon approve the regulations as amended. In our
view, the Act does not authorize such a procedure. Rather, it restricts.
the Congress to two basic options: (1) To disapprove the proposed
regulations in whole or in part by simple resolution of either the
House or the Senate, or (2) to approve the regulations in whole by
permitting them to become effective through inaction during the 80-
day period. This interpretation would appear to be consistent both
with the Janguage of the Act and its legislative history, and' with the
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established. practice undel analogous:laws.such.as the, Executive Re:
organization Act... -. "
The legislative, ,hlstm ¥ 0[ the Ekecutn'c R<301 0a1117at10n Act mdL
cates: that the; power of disapprov al reserved to each House does not
) delegate to either House the right to malke revisions in the plans, but
' smlply enables each House to prevent A plan,'wh]ch 1t,s disapproves
from becon:ung law: .. . ‘ T ‘

By reserving -to- elther Pousc the powe1 to dlS&]_)PlOVG,
: Con oress retainsin itself the power to determine whether.-re- ,
.mgamzatlon plans submitted to. the Congress by the 'Presi-
dent shall become law. The power of d]qapp} oval reserved
to each House by, the bill does-not delegate to.either House
the right to make revisions in the plans, but it will enable each
House to.prevent any, such plan of which it disapproves from
: becoming law (Senate. Report No. 232,,81% Cong 1st, Sess.
| (1949).) DA Aty

' The:earliest example ofithe e\ecutn e reor ga,n]/atlon acts penmtted
the Congress to-block ad reorganization plan-by passing “4 resolution
disapproving :such" Exccutive' order- or any: part- thereof”; :Act of

June 30, 1932,:47 Stat. 414. The constitutionality of this measure was

’ questloned by the -Attorney General, not because of the provisien for
| ‘partial disapproval; but-because it repxesented an “attempt.to give to
-either. House ‘of Congress by actlon which is net legislation,power to

’ disapprové administrative acts.”.37 Op. Atty. Gen.64-65 (1933) (Wil-
{ liam D. Mitchell). Congress withdrew the disapproval- machanism
‘[ .and instead placed. a two -year Jimitation on the duration.of the au-
‘thority delegated to the President. Act of March 3, 1933, 47 Stat. 1519.

In the Re01 ganization Act of 1939, Conaress was ,authorized ,.to
| -disapprove reorganization }ila,ns an. thelr entlrety bVa concurrent resolu-
' tion. Plemdent Rooswelt ad objected to the use of a concurrent

resolution in this context on' the grounds that such a 1eqo1ut10n would
| be immune from his constitutional veto power. .
l The Congress, however, proceeded on the constltutlonal theozy that

‘the Act confened contmgent legislative authority on. the President.
! _As the House Committee stated in its report, © [t]he failure of Congress
‘ to pass such a concurrent resclution isthe contlncrency upon- ‘which the
| reorganizations take effect. . ... That the taking. ‘effect of action legis-
l lative i character may be. dependent upon conditions-or contingencies
| iswell recognized.” H. R. Rep. No. 120, 76th Cong., 1st Sess. 4-6 t(:1939),
\ citing .Currin v. Wallace, 306 U.S. 1 & 939) (e\elclse of authority by
. ‘Secretary of Agriculture validly made contingent on referendum. of

farmers). See also United States v. Rock Royal Cooperative, Inc., 307
! U8, 533 (1939) ; Marshall Field & Co. v. Clark, 143 U.S. 649 (1892)
J. W. Hampton, Jr.-& Cov v, United States, 276 U.S. 394 (1928),
Hirabayashi v. United States, 320 U.S. 81 (194:3) o

After an unsuccessful effort.in 1945, the. concurrént . resolution re-
-quirement, was-changed in 1949 to pelmlt e1the1 House to. dlsapplov
-a plan by a simple- resolution.:

Disavowing Attonney General Mltchell’s 19a2 opinion, the Justice
Department, advlsed Congress-that the “approval or.disapproval by
| ‘the Congress or ieither House thereof [of. a reorganization plan] is
| mot -a. lefflsla,tl_ve :act. Nor. 1s.1t, - ; :the -circumstances, -an .improper
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legislative encroachment upon the Executive in the performance of
functions delegated to him by the Congress.” Memorandum Re: Con-
stitutionality of Provisions in Proposed Reorganization Bills Now
Pending in Congress, in Sen. Rep. No. 232, 81st Cong., 1st Sess, 1820
(1949).

( In t)he view of the Senate Committee which reported the bill, the
power reserved to each House to disapprove plans seemed “essentially
the same as that possessed by each House in the ordinary legislative
process, in which process no new law or change in existing law can
be made if either House does not favor it.” The Committee report.
continued :

No significant difference would seem to exist by reason
of the fact that under the ordinary legisiative process the un-
willingness of either House to approve the making of new
laws or a change in existing law is manifested by the negative
act of refusing to register a favorable vote, whereas under
the bill the unwillingness must be manifested by the affirma-
tive act of the passage of a resolution of disapproval of a re-
organization plan. The unessential character of this difference
becomes even more apparent when regard is had to the
stringent rule contained in the bill which makes impossible
actions caleulated to delay or prevent consideration of resolu-
tions of disapproval which have been favorably reported by
the appropriate committees.” (Sen. Rep. No. 232, 81st Cong., -
Ist Sess. (1949).)

The constitutional theory underlying the legislative veto thus re-
quires that Congressional action be himited to simple approval or dis-
approval. Any effort to modify or amend the proposed regulations
could arguably constitute a “legislative act.” As such, it would be
necesssary to comply with the Constitutional requirement that all leg-
islation be passed by both Houses and signed by the President, See
U.S. Const., Art.1,sec. 7,cl. 2. '

IIT. ADMINTSTRATOR’S OBLIGATION TO REVISE AND RESUBMIT

The third question is whether the Administrator must continue
to resubmit the proposed regulations until Congressional approval is
secured. Although there is no express provision for resubmittal, it
would appear, both from the overall purpose of the Act and from
its express language, that the Administrater is under an obligation to
revise and amend the regulations until they meet the satutory require-
ments.

The statutory language provides that the “Administrator shall * * *
submit to each House of the Congress a report proposing and ex-
plaining regulations” and that such “regulations shall take into ac-
count the following factors.” Act, section 104(a) (emphasis added).
The Act sets forth seven factors to be taken into account. In the Senate
Report, it was stated that “the regulations promulgated by the Ad-
ministrator must provide” for 1) use in judicial proceedings, 2) pub-
lic access, and 3) access by Mr. Nixon. Sen. Rep. No. 93-1181, 93d
Cong., 2d Sess. 2 (1974) (emphasis in original). Moreover, the Act
provides an express mechanism for approval of revisions to the reguia-
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tions. Section 104(b) (2) provides that the Administration “may not
issue any regulation or make any change in a requlation if such regula-
tion or change is disapproved by either House of the Congress under
this subsection,” (emphasis added). It would thus appear that Con-
gress anticipated the need to alter and amend the regulations, both
to adjust to changing circumstanees and to comport with the will of
the Congress. ' o
Furthermore, it would be inconsistent with the underlying purpose
of the Act to permit the Administrator’s statutory obligation to lapse
after his initial submission. The purpose of the Act i3 to preserve
the tape recordings and other materials relating to the Nixon Presi-
dency and to provide appropriate access to them. Sen. Rep. No. 93—
1181 at 1; H.R. Rep. No. 93-1507 at 1. This aim would be defeated if
the Administrator was not required to revise any regulations which
did not accomnplish the statutory purpose. The Administrator’s obliga-
tion to revise and resubmit his proposed regulations arises from the
statutory mandate that he develop and promulgate regulations which
ave aceptable. to both Houses of the Congress. Since Congressional
approval must be manifested by inaction during the prescribed 90 day
period, the Administrator’s statutory obligation would not be dis-
charged until he has promulgated regulations which have survived

Congressional review. _
CONCLUSION

Under the Act, either House of the Congress may disapprove the
proposed regulations in whole or in part by simple resolution. The
Congress may not alter or amend the proposed regulations except by
supervening legislation. The partial or total disapproval of the pro-
posed regulations does not relieve the Administrator of his statutory
obligation to revise the proposal to meet Congressional objections
and to resubmit them for approval in accordance with the Act.

O
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